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1€ expina In the report of the meeting of the Lllinois 
cea State Bar Association published in our issue 
of last week we omitted to mention the excel- 


lent addresses of Robert Mather on ‘‘The 
Commerce Clause of the Constitution’’ and L. 
L. Bond on ‘‘Copyright Law.’’ 
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The decision of the Supreme Court of Min- 
nesotain Morgan v. Kennedy, 64 N. W. 
Rep. 912, is probably good law, but it is a 
severe reflection upon the ldw makers of that 
State who evidently have not kept up with 


6, Comp. , ° P 
auditiyg { modern notions concerning the relationship 
s Coat Hf between husband and wife. In that case 


itwas held that the common law rule making 
the husband liable for damages for slander- 
ous words uttered by the wife, even though 
hewas neither present nor a participant is 
not abrogated by any statute and therefore is 
the law of that State. If a husband is civ- 
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Pr ily responsible for slanderous words spoken 
m they i by his wife, by the same logic he is criminally 
ae responsible for her criminal acts. The legis- 
onstrue | lature of that State would do well to take ac- 
 conlet @ tion on this subject. 
ere Was st 
oa Upon whom is the burden of proof as to 
al sanity or insanity in homicide cases? This 
ter,and | 8aquestion which has long puzzled courts 
a snd brought about a somewhat irreconcilable 
y oc: fm flict of opinion. The earlier English 
alsand # cases (Reg. v. Stokes, 3 Car. & K. 185; Mc- 
anal Naghten’s Case, 10 Clark & F. 109), and 
tome of the later American cases (Com. v. 


Rogers, 7 Metc. (Mass.) 500; Com. v. 


all bis # York, 9 Metc. (Mass.) 93; State v. Spencer, 
a 11N. J. Law 1896), hold that the defense of 
itonis [ Msanity interposed in behalf of one charged 


with murder must be shown by the defend- 
ait beyond a reasonable doubt; this upon 
the principle that every man is presumed to 


ae besane and to possess a sufficient degree of 
eredto # Teason to be responsible for his crimes until 
“— the contrary be proved to the satisfaction of 
raiver. the jury. At the recent trial of the case of one 
io Davis in the United State District Court for 


the Western District of Arkansas Judge Par- 


physi ; 
Jari Ker instructed’ the jury to that effect and 
- that the fact of the ‘‘existence of such insan- 
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ity at the time of the commission of the of- 
fense charged must be established by the evi- 
dence to the reasonable satisfaction of a jury 
and the burden of proof of the insanity rests 
with the defendant.’’ 

The Supreme Court of the United States 
has however repudiated the doctrine and re- 
versed the case holding that on a prosecution 
for murder, where the defense is insanity, 
and the fact of the killing with a deadly 
weapon is clearly established, defendant is 
entitled to an acquittal of the specific crime 
charged if, upon all the evidence, there is 
reasonable dount whether he was capable in 
law of committing crime. Davis v. United 
States, 16 S.C. Rep. 353. Mr. Justice Har- 
lan who wrote the opinion of the court, en- 
ters into an exhaustive review of the cases on 
the subject. He cites the following cases 
as upholding the conclusion of the court: 
Com. v. Heath, 11 Gray, 308; Com. v. 
Pomeroy, 117 Mass. 143; People v. McCann, 
16 N. Y. 58; Brotherton v. People, 75 N. Y. 
159; O’Connell v. People, 87 N. Y. 377; 
Walker v. People, 88 N. Y. 81; Chase v. Peo- 
ple, 40 Ill. 352 ; State v. Bartlett, 43 N. H. 224 ; 
Cunningham v. State, 56 Miss. 269; Dove v. 
State, 3 Heisk. 348; Plake v. State, 121 Ind. 
433. The doctrine laid down in these cases, 
as pointed out by Mr. Justice Harlan is 
grounded upon the humane principle existing 
at common law, that ‘‘to make a complete 
crime cognizable by human laws, there must 
be both a will and an act ;’’ and ‘‘as a vicious 
will without a vicious act is no civil crime, 
so, on the other hand, an unwarrantable act 
without a vicious will is no crime at all. So 
that, to constitute a crime against human 
laws, there must be, first, a vicious will; and, 
secondly, an unlawful act, consequent upon 
such vicious will.’’ 4 Bl. Comm. 21. All 
this is implied in the accepted definition of 
murder, for it is of the very essence of that 
heinous crime that it may be committed by a 
person of ‘‘sound memory and discretion,”’ 
and with ‘‘malice aforethought,’’ either ex- 
press or implied. 4 Bl. Comm. 195. The crime 
of murder necessarily involves the possession 
by the accused of such mental capacity as will 
render him criminally responsible for his acts ; 
and the burden of proving such mental ca- 
pacity must rest upon those who affirm that 
he has committed the crime for which he is 
indicted. 
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NOTES OF RECENT DECISIONS. 


NEGLIGENCE—ELEcTRIC STREET RatLway— 
TROLLEY W1iRE—DETACHED TELEPHONE WIRE. 
—That an electric street railway company is 
jointly liable with one who has negligently 
allowed his telephone wire to drop across the 
company’s trolley wire, for injuries to a third 
person, accidentally coming in contact with 
it by the current of electricity conveyed 
through it from the trolley wire, is decided 
by the Supreme Court of Arkansas in City 
Electric St. Ry. Co. v. Conery, 33S. W. 
Rep. 426. The court points out the general 
doctrine on the subject. The rule of law, 
which requires every one to so use his prop- 
erty as not to injure another applies, of 
course, to electric companies. They are 
bound to use reasonable care in the construc- 
tion and maintenance of their poles, cross 
arms, and wires, and other apparatus, along 
streets and other highways. They are re- 
quired to do so for the protection of persons 
and property. If they negligently allow their 
wires to fall or sag, or poles or other appara- 
tus to fall, to the injury of another, they 
are responsible in damages for the wrong 
done, if the party injured is guilty of no cul- 
pable negligence contributing to the injury. 
Uggla v. Railway Co., 160 Mass. 351, 35 N. 
E. Rep. 1126; Haynes v. Gas Co. (N. C.), 
19 S. E. Rep. 344; Telegraph Co. v. Eyser, 
91 U. S. 495; Light Co. v. Orr, 59 Ark. 215, 
27S. W. Rep. 66. The difference between 
some of those cases and the present one is 
that electricity was communicated to the 
party injured in the former by the electric 
company’s own wire, and in the latter by the 
wire of another, but the principle upon which 
the liability is based is the same in both 
cases.. All persons have the right to use the 
streets, in or over which the wires were sus- 
pended, as public highways. Subjecting 
the dangerous element of electricity to their 
control, and using it for their own purposes, 
by means of wires suspended over the streets, 
it is their duty to maintain it in such a man- 
ner as to protect such persons against injury 
by it, to the extent they can do so by the ex- 
ercise of reasonable care and diligence. This 
duty is not limited to keeping their own wires 
out of the streets, or other public highways, 
but extends to the prevention of the escape 
of the dangerous force in their service through 








any wires brought in contact with their 
and of its transmission thereby to any oy 
using the streets. Only in this way can{ 
public receive that protection due it whik 
exercising its rights in the highways ing 
over which electric wires are suspendej, 
Railway Co. v. Shelton, 89 Tenn. 423, 148 
W. Rep. 863; Block v. Railway Co. (Wis), 
6) N. W. Rep. 1101. Electric ¢op 
panies are bound to use ‘‘reasonabl 
care in the construction and mainte. 
ance of their lines and apparatus, that is, 
such care as a reasonable man would use u. 
der the circumstances, and will be respons: 
ble for any conduct falling short of this 
standard.’’ 





Contract — Vor FOR INDEFINITENESS,— 
The Supreme Court of Montana holds, in Al 
strom v. Fitzpatrick, that an agreement to 
extend the time of the payment of a debt til 
a dank which had suspended should resume 
payment is void for uncertainty. The cout 
saysin part: /. Parr. 472. 

But, passing to the question suggested in the last 
paragraph, we are of opinion that the agreement to 
forbear and extend time, as set up in the answer, wa 
void for uncertainty. The answer alleges that de 
fendant is informed and believes that the bank will 
resume payments on January Ist, but this is onlym 
allegation of defendant’s information and belief st 
the time of filing the answer. It is not alleged to be 
a fact, nor is it alleged that defendant was informed 
or believed at the time of the alleged agreement to 
forbear that the bank would resume payments at any 
time. There is noshowing whatever that there wa 
any certainty, when the alleged forbearance agree 
ment was made, that the bank would ever resume 
payments. We donot think that it can be presumed 
as a fact, without an allegation thereof, that a si 
pended bank will resume at a given time, or ever 
Thus, the time of the alleged extension was not only 
wholly indefinite, but for all that appears the exter 
sion might last for all time. We quote as follow 
from 3 Rand. Com. Paper, §§ 1819, 1820: ‘To const 
tute a valid extension of time, there must be a bint 
ing agreement to that effect.” Section 1819. “Tht 
time of an extension, however short, must be det 
nitely fixed. An agreement for an indefinite tim 
will not be sufficient. Sothe maker cannot set ups 
contemporaneous written aggrement not to sue # 
maturity, although he may have an independent#® 
tion for damages for breach of such agreement. 
this is true, in general, of an agreement on the boli 
er’s part not to sue until a given time after maturity. 
So the holder cannot set up a verbal agreement thi 
the bill might be paid in installments other than# 
provided by its terms.’ Section 1820. It is said by 
Rapallo, J., in Bank v. Franklin, 55 N. Y. 238: “Tht 
only consideration claimed by the plaintiff to bart 
been shown is the forbearance of a call loan pret 
ously existing. But there was no valid agreement fot 
such forbearance. No engagement was entered into 
by the plaintiff, upon the receipt of these notes 
which would have precluded it from demanding P# 













































Vou. 4 


——— 


ment of | 
potes in 
called uy 
said they 
give the 
low the 
prought 
dent too! 
erals. J 
was not 
Ives, 17 
agreeme 
uable cc 
114.” V 
Ohio St. 
modatio 
in equit 
Co. that 
have bee 
ment by 
To have 
good co! 
terms; * 
force, at 
rety, pre 
stepping 
the prin 
Ohio, pt 
time fo 
notes. 
been bri 
terms, b 
wait? | 
amount 
indulge 
also, B 
Adm’rs 
TRE 
TERY.- 
the bu 
of a fe 
sion t 
a civi 
delica: 
solutic 
the fin 
is so | 
pose, 
distur 
gation 
that h 
the re 
anoth 
conve 
and « 
The § 


court 
Opinic 

Cool 
the bu 


















28 ponsi- 
of this 





LNESS,— 
, in Abl 
nent to 
debt till 

resume 
1e court 





the last 
ement to 
wer, Was 

that de 
yank will 
is only a0 
belief at 
ed to be 
informed 
ement to 
its at any 
here wa 
ce agree: 
r resume 
presumed 
at @ sil 
, Or ever. 
not only 
he exten 
3 follows 
o consti 
ye a bind: 
19. “The 

be def- 
nite time 
get ups 
0 sue at 
ndent ae 
»nt. And 
the holi- 
maturity. 
ment that 
r than® 
is said by 
38: “The 
' to have 
an previ- 
»ment for 
ered into 
















































































Vou. 42 


CENTRAL LAW JOURNAL. 





153 





—_ 








ment of the loanthe moment after the receipt of the 
notes in question. Van Saun & Co., having been 
called upon by the plaintiff to pay the $30,000 call loan 
sid they did not want to pay it just then, but would 
give the plaintiff additional security if it would al- 
jow the loan to remain a little longer. They jthen 
prought the notes in suit to the bank, and the presi- 
dent took them and put them with the other collat- 
erals. No definite extension was agreed upon. This 
was nota valid agreement for forbearance. Bank v. 
Ives, 17 Wend. 501. Mere indulgence, without a valid 

ement for forbearance, does not constitute a val- 
uable consideration. Stalker v. McDonald, 6 Hill, 93 
114.” We quote as follow from Ward v. Wick, 17 
Ohio St. 159: “*Now, if it be conceded that the accom- 
modation character of this paper gave to the Porters, 
inequity, the position of principals, and to Ward & 
Oo. that of sureties, yet is any valid contract shown to 
have been made for the extension of the time of pay- 
ment by the principal, so as to discharge the surety? 
To have that effect, it must not only be founded ona 
good consideration, but it must also be definite in its 
terms; ‘such a one as the principal debtor could en- 
force, and which would tie up the hands of the su- 
rety, prevent him from paying his principal’s debt, 
stepping into the shoes of his creditor, and prosecuting 
the principal debtor himself.’ Jenkins v. Clarkson, 7 
Ohio, pt. 1, p. 72. The agreement here wasto give 
time for payment beyond the day of maturity of the 
notes. Without such agreement no action could have 
been brought on them until after maturity. By its 
terms, how much longer was the creditor bound to 
wait? Such a stipulation is void for uncertainty. It 
amounts to nothing more than a general promise of 
indulgence, and can tie up the hands of no one.” See, 
also, Boardman v. Larrabie, 51 Conn. 39; Benson’s 
Adm’rs v. Harrison, 39 Mo. 303. 





Trespass—ReEMovAL or Bopy rrom CEME- 
tery.—Exactly what the rights of one are to 
the burial place of his dead—in the absence 
of a fee to the soil, or his right to the posses- 
sion thereof—as respects the maintenance of 
a civil action for its disturbance, is one of 
delicate and, as yet, not very satisfactory 
solution. People have so much respect for 
the final resting place of the dead, and there 
isso little to tempt one to disturb their re- 
pose, cases are of rare occurrence where such 
disturbances have become the subject of liti- 
gation and the adjudication of courts. Those 
that have arisen have generally grown out of 
the removal of the dead from one place to 
another, for purposes, as claimed, of health, 
convenience or the better care, preservation 
and ornamentation of these burial places. 
The Supreme Court of Alabama has lately 
had occasion to consider this question in Bes- 
semer Land & Improvement Co. v. Jenkins, 
18 South. Rep. 565, wherein the view of the 
court is best shown by the following from the 
opinion of Haralson, J.: 


Cooley, in his work on Torts, says: ‘In respect to 
the burial of the dead, if anywhere, shall we find in 








the common law, a recognition of the legal rights in 
the family as an aggregate of persons. Even in that 
case, however, the recognition is very faint and un- 
certain. An unlawful interference with the buried 
dead of a family might probably be restrained by in- 
junction on their joint application, and the owner of 
the lot in which the body was deposited might main- 
tain trespass quare clausum fregit for its disinterment, 
and recover substantial damages, in awarding which 
the injury to the feelings would be taken into consid- 
eration;” and he adds that the common law did not 
recognize the bodies of the dead as property belong- 
ing to the surviving relations, “though it did recog- 
nize a property in the shroud or other apparel of the 
dead as belonging to the person at the charge of the 
funeral.’”’ Cooley, Torts, 239, 240. Blackstone in his 
commentaries, referring to the subject, says: ‘But 
though the heir has a property in the monuments and 
escutcheons of his ancestors, yet he has none in their 
bodies or ashes; nor can he bring any suit or action 
against such as indecently, at least, if not injuriously, 
violate and disturb their remains when dead and 
buried. The person, indeed, who has the freehold of 
the soil may bring an action of trespass against such 
as dig and disturb it; and if any one, in taking upa 
dead body, steals the shroud or apparel, it will be 
felony, for the property thereof remains in the execu- 
tor, or whoever was at the charge of the funeral.” 1 
Bl. Comm. 429. It seems to be very generally agreed 
that a dead body is not the subject of property right, 
and becomes, after burial, a part of the ground to 
which it has been committed, and that an action quare 
clausum fregit may be maintained by any person who 
has the fee to the soil, if entitled also to the possession, 
against one who digs and disturbs the grave. But to 
entitle one to this action, he must have the actual or 
constructive possession of the soil. Meagher vy. Dris- 
coll, 99 Mass. 284; Weld v. Walker, 180 Mass. 422; 
Guthrie v. Weaver, 1 Mo. App. 136; Page v. Symonds, 
63 N. H. 17; Shipman v. Baxter,21 Ala. 456; Leadbitter 
v. Blassingame, 31 Ala. 496; McInerny vy. Irvin, 90 Ala. 
276, 7 South. Rep. 841; 3 Am. & Eng. Ency. Law, 54; 
Bonham y. Loeb (Ala.), 18 South. Rep. 300. When 
one buries his dead, therefore, in soil to which he has 
the freehold right, or to the possession of which he is 
entitled, it would seem there is no difficulty in his 
protecting their graves from insult and injury, by an 
action of trespass against a wrongdoer. But bodies 
are most commonly interred in public cemeteries, 
where the parties whose duty itis to give them burial 
are not the owners of the soil by deed properly exe- 
cuted, and have no higher right than a mere easement 
or license. Of such it is held that they do so undera 
mere license, and their exclusive right to make such 
interments in a particular lot would be limited to the 
time during which the ground continued to be used 
for burial purposes; and upon its ceasing to be so 
used, all they could claim would be that they should 
have due notice and an opportunity to remove the 
bodies to some other place of their own selection, if 
they so desire, or on failure to do so, that the remains 
should be decently removed by others. 3 Am. & Eng. 
Ency. Law, 50, and authorities cited; 1 Washb. Real 
Prop. 33. In Partridge v. First Independent Church, 
39 Md. 637, a case of one who buried in a church cem- 
etery under license from the trustees, it was held that, 
while the license continued, the grantee could bring 
trespass or case for any invasion or disturbance of the 
grave, whether done by the grantors or strangers. 
But it was said “if, in the course of time, it should 
become necessary to vacate the ground as a burying 
ground, all that he could claim, in law or equity, 
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would be that he should have due notice and the op- 
portunity afforded to him of removing the bodies and 
monuments to some other place of his own selection, 
or that on his failing to do so, such removal should be 
made by others.”” 1 Washb. Real Prop. § 33; Kin- 
caid’s Appeal, 66 Pa. St.411. In Page v. Symonds, 63 
N. H. 17, it was said: “Such right of burial is not an 
absolute right of property, but a privilege or license, 
to be enjoyed so long as the place continues to be used 
as a burial ground, subject to municipal regulation 
and coutrol, and legally revocable whenever the pub- 
lic necessity requires. It is a right of limited use for 
purposes of interment, which gives no title to the 
land,” analogous to the grant of a pew in a meeting 
house, and resembling a pew tenancy. Craig v. First 
Presbyterian Church, 88 Pa. St. 42; Kincaid’s Appeal, 
supra; Windt v. German Reformed Church, 4 Sandf. 
Ch. 471; Richards vy. Dutch Church, 32 Barb. 42; 
Sohier v. Trinity Church, 109 Mass. 1, 21; Bryan v. 
Whistler, 8 Barn. & C. 288; Wood v. Leadbitter, 13 
Mees. & W. 837. It would seem, therefore, to accord 
with right principle and authority, that where one is 
permitted to bury his dead in a public cemetery, by 
the express or implied consent of those in proper con- 
trol of it, he acquires such a possession in the spot of 
ground in which the bodies are buried, as will entitle 
him to action against the owners of the fee or strangers 
who, without his consent, negligently or wantonly 
disturb it. This right of possession will continue as 
long as the cemetery continues to be used; but if, for 
proper and legal reasons, it should be discontinued 
and the license withdrawn, and the bodies of the dead 
are to be removed, it must be done decently, only 
after due notice to the party entitled, if known, and 
such notice can be given. 





CriminaL LAaw—HomicipeE — Corpus Der- 
LicTI—CIRCUMSTANTIAL Evipence.—The Su- 
preme Court of Illinois in the case of Camp- 
bell v. People, 42 N. E. Rep. 123, after an 
exhaustive review of the authorities, hold that 
the fact of death may be proved by circum- 
stantial evidence when that is the best evi- 
dence obtainable. The following is from the 
opinion: 

Counsel for plaintiff in error contends in the first 
place that, if it be taken as true that the accused did 
all that the prosecuting witness testified that he did 
do, the conviction must fail for lack of sufficient proof 
of the corpus delicti. It has been said that in murder 
the corpus delicti consists of two elements, viz.: the 
fact of death, and the criminal agency of another as 
the cause of the death. Ruloff v. People, 18 N. Y. 
179, 4 Am. & Eng. Enc. Law, 309. Counsel concedes 
that the identity of the deceased and of the accused 
may be proved by circumstantial evidence, or that, 
when the fact of the death of the person alleged to 
have been murdered is properly established, the 
criminal agency of the accused may be shown by any 
competent evidence, whether direct or circumstantial; 
but it is insisted that the fact of death must be estab- 
lished by direct or positive evidence, and cannot be 
established by indirect or circumstantial evidence. 
It is contended that this was the rule at common law, 
and is therefore the rule in this State. It is conceded 
on behalf of the people that this was the general rule 
at common law, but it is insisted that the rule was 
subject to exceptions, and that the rule itself has been 
modified and changed by the later authorities, and 





that now, by the great weight of modern authority, it 
is established that the corpus delicti may be proved, 
like any other fact, by presumptive or circumstantial 
evidence. Lord Hale said: ‘I would never conyig 
any person of murder or manslaughter unless the fag 
were proved to be done, or at least the body foung 
dead, for the sake of two cases,—one mentioned in my 
Lord Coke’s Pleas of the Crown (page 282, ch. 104), 4 
Warwickshire case; another that happened, in my re. 
membrance, ins Staffordshire, where A was long miss. 
ing, and upon strong presumptions B was supposed 
to have murdered and to have consumed him to ashes 
in an oven, that he should not be found, whereupon 
B was indicted and convicted and executed, and with. 
in one year after A returned, being indeed sent be 
yond sea by B against his will; and so, though B justly 
deserved death, yet he was really not guilty of that of. 
fense for which he suffered.”? 2 Hale, P. C. 290. Lord 
Stowell, in Evans v. Evans, 1 Hagg. Consist. 105, said; 
“When acriminal fact is ascertained, presumptive 
proof may be taken to show who did it—to fix the 
criminal—having there an actual corpus delicti; but 
to take presumptions in order to swell an equivocal 
and ambiguous fact into acriminal fact would, I take 
it, be an entire misapprehension of the doctrine of 
presumptions.” In Reg. v. Hopkins, 8 Car. & P. 59}, 
a@ young woman was indicted for the murder of her 
bastard child, alleged in some of the counts by drown- 
ing, in others by suffocation. The child had been put 
to nurse after its birth, and at the age of 16 days she 
took it, as she said, to take to her father’s, who lived on 
the bank of the river Wye. She was seen with the child 


as late as 6 o’clock in the evening of April 8th, but be. — 


tween 8 and 9 o’clock she arrived at her father’s with 
out the child. The body of a child was found in the 
river Wye, but did not correspond with the deserip- 
tion of the child in question, and was found not to be 
the same. Lord Abinger, C. B., instructed the jury 
that the prisoner could not be called upon by law to 
account for the child, or to say where it was, unless 
there was evidence to show that it was actually dead. 

Many other early cases are reported, sustaining the 
rule contended for by plaintiff in error. In Ruloffy, 
People, 18 N. Y. 179, decided by the New York Court 
of Appeals in 1858, the court reviewed the authorities 
on this subject, and came to the conclusion, with one 
judge dissenting, that there could be no conviction of 
murder unless there was direct proof either of the 
death, as by the finding and identification of the 
body, or of criminal violence adequate to produce 
death, and exerted in such a manner as to account for 
the disappearance of the body; that, when the death 
is proved by direct evidence, the criminal agency of 
the accused in producing the death may be estab- 
lished by circumstantial evidence. This, it was there 
beld, was the rule at common law, and if it was ad- 
hered to in New York by the courts until at a later 
period a statute was enacted which prohibited a con 
viction “unless the death of the person alleged to have 
been killed, and the fact of the killing by the defend- 
ant as alleged are each established as independent 
facts, the former by direct proof, and the latter be 
yond a reasonable doubt.” Andin People v. Palmer; 
109 N. Y. 110, 16 N. E. Rep. 529, it was held that the 
statute was simply declaratory of the common law, and 
that it was not intended by the statute to so change 
the rule as it existed at common law as to require 
that the identity of the deceased should also be proved 
by direct evidence only. In the opinion of the court 
in that case, to show that it was not intended by the 
statute to limit the proof of the identity of the de 
ceased to direct evidence, it was said in argument 
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that “a murderer may always escape if only he shall 
so mutilate the body of his victim as to make identi- 
fication by direct evidence impossible, or shall so ef- 
fectually conceal it that discovery is delayed until de- 
composition has taken away the possibility of 
personal recognition; and it will follow that the ten- 
derness of the Penal Code has opened a door of es- 
cape to that brutal courage which can mangle and 
harm the lifeless body, and has put a pre- 
mium upon, and offered a reward for, that 
species of atrocity.” This argument would seem to 
be equally as forcible against the supposed rule that 
the fact of death can be proved only by direct evi- 
dence. We are satisfied that the strict rule contended 
for by plaintiffin error has been modified by many 
authorities, and that the weight of authority now is 
that all the elements of the corpus delicti may be 
proved by presumptive or circumstantial evidence. 
It was said by Jeremy Bentham that: “Were it not 
s0, @ murderer, to secure himself with impunity, 
would have no more to do but to consume or decom- 
pose the body by fire, by lime, or by any other of the 
known chemical menstrua, orto sink it in an un- 
fathomable part of the sea.”? 8 Smith, Jud. Ev. 234. 
In King v. Burdett, 4 Barn. & Ald. 95,6 E. C. L. 404, 
Best, J., said, in speaking of circumstantial evidence: 
“Until it pleases Providence to give us means beyond 
those our present facilities afford of knowing things 
done in secret, we must act on presumptive proof, or 
leave the worst crimes unpunished. I admit, where 
presumption is attempted to be received as to the 
corpus delicti, that it ought to be strong and cogent.” 
See, also, Wills, Cire. Ev. In acopious note to Rip- 
pey v. Miller, 62 Am. Dec. 177, Mr. Freeman says: 
“But, while it is established that the death of the per- 
son Whom it is charged the prisoner has killed may be 
proved by circumstantial evidence, it is everywhere 
held to be necessary to prove this fact by the most 
convincing evidence that the nature of the case will 
admit of. In Smith v. Com., 21 Grat. 809, it was de- 
cided that the death of the person charged to have 
been murdered must be proved by the most cogent 
and irrefutable evidence.” And he there further 
says that: ‘*To require the discovery of the body in 
every case would seriously interfere with the admin- 
istration of justice. It is therefore clearly settled 
that the fact of death may be inferred from such 
strong and unequivocal circumstantial evidence as 
renders it morally certain, and leaves no room for rea- 
sonable doubt.’”? Jd. 184, note. See, also, to the same 
effect, State v. Williams, 7 Jones (N. C.), 446, 78 Am. 
Dec. 248. In an elaborate note to this case, in which 
many cases are cifed, at page 253 itis said: ‘Direct 
and positive evidence is unnecessary to prove the 
corpus delicti. It may be proved by circum- 
stantial evidence, if it be strong and cogent and leave 
no room for reasonable doubt. ° This rule is 
now clearly established, and it would be unreasonable 
to always require direct and positive evdence. 
Crimes, especially those of the worst kind, are nat- 
Urally committed at chosen times, in darkness and 
secrecy. Human tribunals must therefore act upon 
such indications as the circumstances of the case pre- 
Sent or admit, or society must be broken up. The 
cases just cited show that the jury may find a verdict 
of guilty upon circumstantial evidence, and that the 
corpus delicti may be proved by such evidence, as 
Well as any other part of the case, and that this rule 
applies in cases of manslaughter as well as in all other 
crimes.” And at page 257 it is further said: ‘But of 
the various forms of criminal homicide, that of in- 
fanticide, by which is popularly understvod the mur- 





der of a recently born infant for the purpose of con- 
cealing its birth, perhaps presents the greatest diffi- 
culties in the establishment of the corpus delicti. No 
universal and invariable rule can be laid down with 
respect to it. Each case must depend uponits own 
peculiar circumstances, and, as in all other cases, the 
corpus delicti must be proved by the best evidence 
which is capable of being adduced, and such an 
amount and combination of relevant facts, whether 
direct or circumstantial, as establish the imputed 
guilt toa moral certainty, and to the exclusion of 
every other reasonable hypothesis.” 

To this general statement of the law we agree. So 
strict a rule as contended for by plaintiff in error 
would, as pointed out by many authorities, operate, 
and especially in cases of infanticide, to completely 
shield the criminal from punishment for the most 
atrocious ‘crimes. The complete destruction of the 
body ofa newly-born infant might not be difficult. 
To say that in such a case, while every one would ad- 
mit that the body could be completely destroyed by 
animals, by fire, or other destructive agencies, the 
circumstantial evidence, though of the most cogent 
and convincing character, would not be admissible to 
show the fact of death, as well as the criminal agency 
of the accused in producing it, would be to say that 
there is a class of the most atrocious crimes, which, 
when committed in secret, as most crimes usually are, 
and by persons of sufficient capacity and skill to de- 
stroy the body, must go unpunished, because the law 
has closed all avenues but one leading to detection, and 
has permitted the criminal himself to close that one. 
We are not preparedto so hold. It is, however, 
familiar law, and frequently recognized by this court, 
that extrajudicial confessions of the commission of 
crime, where such confessions are relied upon to es- 
tablish guilt, are not sufficient to authorize a judg- 
ment of conviction without other sufficient proof of 
the corpus delicti, but that the corpus delicti shouid 
first be otherwise established; not, however, by di- 
rect evidence only. Andrews v. People, 117 Ill. 195, 7 
N. E. Rep. 265; Williams v. People, 101 Ill. 382; 
South v. People, 98 Ill. 261; May v. People, 92 Ill. 343; 
Bergen v. People, 17 Ill. 426; Gray v. Com., 101 Pa. 
St. 380; State v. German, 54 Mo. 526. It is un- 
doubtedly true that, where there is no direct or posi- 
tive evidence of the death of the person who is 
charged to have been murdered, great caution should 
be observed in acting upon presumptive or circum- 
stantial evidence; but that the fact of death may be 
so proved, when it is the best evidence obtainable, we 
have no doubt. It would unnecessarily extend the 
length of this opinion to review the authorities at 
length. Many of them willbe found cited in the 
notes to the following cases: State v. Williams, 78 
Am. Dec. 248, and Rippey v. Miller, 62 Am. Dec. 177. 
See, also, 4 Am. & Eng. Enc. Law, 309, and notes; 9 
Am. & Eng. Enc. Law, 728; Durrili, Cire. Ev. 680; 
Kerr, Hom. 589; Whart. Cr. Ev. § 325, et seq.; Wills, 
Cire. Ev. 179; U. S. v. Gilbert, 2 Sumn. 19, 27, Fed. 
Cas. No. 15,204; State v. Keeler, 28 Iowa, 551; John- 
son v. Com., 81 Ky. 325; McCulloch y. State, 48 Ind. 
109; Stocking v. State, 7 Ind. 326; Lancaster vy. State, 
91 Tenn. 267, 18S. W. Rep. 777; Gray v. Com., supra. 
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RIGHT-OF-WAY OF RAILROAD 
COMPANY. 


- Definition; Nature of. 

. Use which may be Made of Land Acquired. 
. Right of Owner of Fee. 

Duration of Easement. 

Compensation for Use. 

Right over Mortgaged Property. 

- Duty to Look out for Trespassers. 

. Claim under Statute of Limitations. 

. When may Sell and Convey Land. 


The right-of-way of a railroad is an ease- 
ment—an interest in the freehold—which 
can only exist in grant or by prescription.! 
It is but a privilege to go on the lands of an- 
other for a specified purpose and has no ele- 
ment of exclusiveness in it.2 But lands 
claimed and condemned as a road-bed and 
right-of-way of arailroad, standin a category 
different from that of ordinary easements ; 
over them is acquired not the right of use to 
be enjoyed in common with the public, or 
with other persons. The right and use are 
_ exclusive, and no one else has any right-of- 
way thereon.® A grant toa railroad of a 
right-of-way is the grant of a particular 
easement, and does not pass the fee, but it 
remains in the grantor.* 

Use Which May be Made of Land Ac- 
quired.—The authorities support the conclu- 
sion that a railroad company may make any 
use of the land acquired by it, for use as a 
right-of-way for its railroad, which, directly 
or indirectly, contributes to the safe and effi- 
cient operation of the road, and which does 
not interfere with the rights of property per- 
taining to the adjacent lands.’ In short, the 
railroad company may use its right-of-way, 
not merely for its track, but for any other 
building or erection which reasonably tends 
to facilitate its business of transporting freight 
and passengers, and by such use in no man- 
ner transcends the purposes and extent of the 


1 Kast. Ala. Ry. Co. v. T. & C. R. Ry. Co., 78 Ala. 
281. 

2 Tenn. & C. R. Ry. Co. v. E. Ala. Ry. Co., 75 Ala. 
524; Washb. on Ease. (3d. Ed.), 3, 260,270; Child v. 
Chappel, 9 N. Y. 246. 

3M. & O. Ry. Co. v. Williams, 53 Ala. 595; Tanner 
v. L. & N. Ry. Co., 60 Ala. 621; Cook v. Cent. Ry. Co., 
67 Ala. 588; R. & G. Ry. Co. v. Davis, 2 Dev. & Bat. 
(Law) 451; Jackson v. R. & B. Ry. Co., 25 Vt. 150; T. 
& B. Ry. Co. v. Potter, 42 Vt. 265. 

4 U.S. Digest (Vol. 4), 586,21 N. E. Rep. 470. 

5 Lewis’ Em. Dom., Secs. 584-588, cases cited; 
Gudger v. Richmond & D. Ry. Co., 48 Am. & Eng. R. 
Cas. 606; Railroad vy. Deal, 90 N. C. 110; Elyton L. Co. 
v.S. & N. Ry. Co., 95 Ala. 647. 





easement, or exposes itself to any claim for 
additional damages to the original landowner. 
It has the right to occupy with buildings, or 
other structures the land acquired for its 
railroad, so long as the mode of occupation 
is necessary or proper for the convenient ex- 
ercise of the privileges and the performance 
of the functions defined by its charter.’ It 
has also been held, that on the land granted 
for ‘‘railroad and depot purposes,’’ the com- 
pany can permit the erection and use by 
private parties, without payment of rent, of 
elevators, corn-cribs, lumber yards and lime 
houses, which facilitate the business of the 
company in the receipt, transportation and 
discharge of freight. Soa railroad company 
may, for its own use in operating its road, 
construct a telegraph line over and along its 
right-of-way, and by such use of the property 
it does not subject itself to additional claim 
of the owner of the fee for compensation.’ 

Right of Owner of Fee to Buildings and 
Other Improvements.—The fee of the land 
and ownership of improvements thereon, and 
everything not incompatible with the use in- 
tended as a right-of-way, remains in the 
owner.” But the railroad has the right to 
remove all buildings, or constructions, located 
upon its right-of-way, or which interfere with 
its use." Any stone excavated in grading 
the track, not actually used in the construc- 
tion of the track, belongs to the owner of the 
land, and cannot be removed without his 
permission.” Railroads with their engines 
and trains, from their complicated character, 
and peculiar mode of operation, require more 
and larger uses of the land for running and 
managing trains safely than other public 
ways; but what they do require is within the 
limits of the grant, and where they are not 
especially prescribed or limited, must be de 
termined by the nature of such exigency. 

6 W. U. Tel. Co. v. Rich, 19 Kan. 517; Elyton L. Co. 
y. 8. & N. Ry. Co., 95 Ala. 647. 

7 Props. of Locks & Canals v. Nashua & Lowel Ry. 
Co., 104 Mass. 1; Boston Gas Light Co. y. Old Colony 
& Newport Ry. Co., 14 Allen, 444; Brainard v. Clapp, 
10 Cush. 6; Pierce vy. Boston & Lowel Ry. Co., ll 
Mass. 481. 

8 Ill. Cent. Ry. Co. vy. Wathen, 17 Bradw. (Ill. App-) 
wn U. Tel. Co. v. Rich, 19 Kan. 517. 

10 Ala. & Fla. Ry. Co. v. Burkett, 42 Ala. 84; Lance 
App., 55 Pa. St. 16; 98 Am. Dec. 722, and note 729. 

ll Odum y. Rutledge & Julian Ry. Co., 94 Ala. 494; 
Davis v. Memphis & Char. Ry. Co., 87 Ala. 633. 

12 2 Lawson’s R. R. & P. 997; 39 N. H. 564; 75 Am. 
Dee. 237. 
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And if trees are found to be dangerous in run- 
ning cars by obstructing the view of engi- 
neers and conductors up and down the track, 
in approaching depots, crossing highways on 
the same grade, or otherwise, the company 
have the same right to cut them down, stand- 
ing within their limits, as if they tended to 
obstruct the passage of trains, and thus en- 
danger their safety. And the right and 
power of the company to use the lands within 
their limits may not only be exercised origi- 
nally when the road is first laid out but 
continues to exist afterwards.” A railroad 
company or its officers are the judges of the 
extent to which it is necessary or convenient 
to make use of the land included in their lo- 
cation, and of the mode of use which will best 
answer the purposes of its appropriation." 
Duration of Easement.—The estate or in- 
terest in land acquired and taken for public 
use is to be determined by the nature and 
extent of the use; the intendment being that 
the estate or interest shall be commensurate 
with the purpose and duration of the use for 
which it is taken, when not otherwise pro- 
vided. The acquisition of an estate in the 
land for a public use, by the exercise of the 
right of eminent domain, is in the nature of a 
transfer by the State to which the statute 
annexes the limitation or condition that the 


estate acquired shall continue during the ex- | 


istence of the corporation, and so long as the 
land may be used for the purpose it is 
taken. 

Compensation for the Use.—It is evident 
that prepaymeut of just compensation to the 
owner of any lands sought to be condemned 
under any ad quod damnum proceeding is 
made a condition precedent, without which 
the title of the owner of the land, or any ease- 
ment in it, is not divested or in any manner 
affected.!* But the owner, if sui juris, may, 
of course, waive his right to prepayment of 
damages by consenting expressly or by clear 
implication to extend a credit to the condemn- 
ing corporation or party, allowing the dam- 
ages to lie and remain as a mere debt.!” 
Where, however, a plaintiff has knowledge of 

3 Brainard v. Clapp, 10 Cush. 6, 57 Am. Dee. 77. 

4 Curtis v. Eastern Ry. Co., 14 Allen, 58; Boston 
Gas Light Co. vy. Old Colony & Newport Ry. Co., 108 
Mass. 5, 57 Am. Dec. 79n. 

Davis vy. Mem. & Char. Ry. Co., 87 Ala. 687. 

6 Mills’ Em. Dom. Sec. 130; Prevolt v. R. R. Co., 


57 Mo. 258; Stacey v. Ver. Cent. Ry. Co., 27 Vt. 39. 
1 Cooley’s Con. Lim., 181, 561-2. 








the fact that a company is proceeding to 
lovate and construct their road upon his 
land and allows them to expend large sums 
of money in improvements for the purpose, 
without interfering or forbidding them to 
proceed, he would no doubt be estopped from 
undertaking to evict them by an action of 


ejectment.'® An unauthorized entry of a 
railroad company by its agents upon anoth- 
er’s lands, without any proceedings of con- 
demnation, as provided by the statute, unless 
perhaps in the case of preliminary occupation 
temporarily for a survey or other like steps 
of incipient acquisition, even when the statute 
furnishes a remedy to the landowner for the 
assessment of damages, he is not compelled 
to institute proceedings but may rely upon 
his constitutional protection, and may, if he 
has not waived prepayment, maintain eject- 
ment against the company.” 

Right Over Mortgaged Property.—The gen- 
eral rule in many of the States is, that when 
land is taken in the exercise of the right of 
eminent domain for the location of a railroad 
track, the mortgagee should be made a party 
to the proceedings for the taking of the land 
and the damages awarded should be paid to 
him; otherwise he may recover the same by 
action against the person or corporation en- 
tering upon the land.” So if a railroad 
company without proceedings to acquire a 
right-of-way by condemnation, takes a con- 
veyance from the owner of the equity of 
redemption, the mortgagee’s interest is not 
thereby affected, but he or a purchaser at a 
foreclosure sale under the mortgage, may re- 
cover compensation for the land from the 
railroad company, though such purchaser 
cannot recover damages incident to the en- 
try before he acquired title. Buta mortgagee 
may, of course, waive his right to claim dam- 
ages for a taking of any partof the mortgaged 
land.27. Damages awarded to a mortgagor 
for land taken for a right-of-way or other 
public improvement become a substitute for 
the premises taken and the mortgage is a 
specific lien upon the fund.” 

18 Trenton, etc. Co. v. Chambers, 9 N. J. Eq. 471; 
MeAuley v. West Ver. Ry. Co., 83 Vt. 311. 

19 Daniels v. Chicago, ete. Ry. Cc., 35 Iowa, 129, 14 


Am. Rep. 490; Smith v. Ry. Co., 67 Ill. 191; M. & C. 
Ry. Co. v. Payne, 37 Miss. 700; Mills’ Em. Dom., Sec. 
130. 


20 Jones on Mortg., Sec. 68la, and numerous cita 
tions. 

21 Jones on Mort., 68la, and numerous citations. 

22 Jones on Mortgages, 708, and citations. 
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Duty to Look Out for Trespassers.—From 
aregard for human life the law imposes.the 
duty of due precaution and reasonable effort 
to prevent unnecessary injury. It is a set- 
tled doctrine in Alabama, supported by the 
great weight of authority in England and 
America, that ordinarily the right-of-way of 
a railroad company is its exclusive property. 
Its free and unobstructed use is essential to 
the transaction of the business of the com- 
pany in transporting freight and passengers, 
and to the safety of its trains. Mere acqui- 
escence in the use of the right-of-way does 
not confer on the public a right to use it nor 
create any obligation to look out for persons 
using it, other than the general duty to look 
out for obstructions. In the absence of law 
making such acts punishable, railway com- 
panies are powerless to prevent such use of 
their tracks. Under the conditions in which 
they are situated, physical prevention is im- 
practicable and acquiescence is morally com- 
pulsory. The nature and extent of the duty 
is that no injury shall be produced by wan- 
ton or reckless or intentional negligence. 

Claim Under Statute of Limitations.— 
Statutory proceedings for the condemnation 
of a right of way by a railroad company, even 
though invalid for irregularities of procedure, 
may constitute color of title under which ad- 
verse possession being held continuously for 


more than ten years, with suitable user, a 


title may be acquired sufficient to defeat an 
‘ ejectment,™ but the principle has long been 
settled in Alabama, that the mere fact of ac- 
quiescence on the part of the owner, in the 
use and enjoyment of his land, as a public 
highway or road, will not create a presump- 
tion of dedication within any period short of 
twenty years, without sume clear and un- 
equivocal act on his part explicitly indicat- 
ing such purpose of dedication.» This may 
be effected without any grant or conveyance 
by deed or other writing on the part of the 
owner of the land.” But where a railroad 
company enters land claiming an easement, 
it cannot at any time thereafter claim title 
by adverse possession. A mere permissive 
enjoyment of land, or of an easement there- 


2% Mem. & Char. Ry. Co. v. Womack, Admx., 84 Ala. 
149; Carrington v. L. & N. Ry. Co., 88 Ala. 472. 

24 Mobile & Girard Ry. Co. v. Cogsbill, 85 Ala. 456. 

% Hoole v. Att’y Gen., 22 Ala. 190; N.0. & S. R. R. 
Co. v. Jones, 68 Ala. 55. 

262 Smith, Lead. Cas. (5 Am. Ed.), 209. 








—— 








on, has been held not to confer any adverge 
right. The claim must be of the entire title, 
exclusive of the title of any other person” 
The title of a railroad corporation to posses. 
sion of the soil covered by the road-bed and 
right-of-way will, after condemnation, domi. 
nate all adverse claim of possession, even by 
the owner of the fee.* Although the right 
which a railroad company acquires to land 
taken under their charter, is said to be merely 
an easement, yet the nature of their business, 
their obligations to the community and the 
public safety require that the possession of 
the land so taken should be absolute and ex- 
clusive against the adjacent landowner, so 
far as tosecure fully every purpose for which 
the railroad is made and used.” 

When Railroad Corporation may Sell and 
Convey Land Acquired for Right of Way.— 
Of course if the charter authorizes it, a rail- 
road company may acquire title in fee. And 
when this is the case and when the land is no 
longer necessary for the purposes of the cor- 
poration, it has the right to sell and convey 
the same.” Watkins M. VauaGuay. 

27 Smith v. Blertis, 9 John. 180; Kirk v. Smith,9 
Wheat. 241; Converse v. Plimpton, 44 Vt. 158; Med- 
“ord v. Pratt, 4 Pick. 22. 

23 75 Ala. 524. 

29 Conn. & Pass. River Ry. Co. v. Holton, 82 Vt. 43; 
Tenn. & Coosa River Ry. Co. v. E. Ala. Ry. Co.,% 


Ala. 524. 
30 Yates v. Van De Bogert, 50 N. Y. 526. 








CRIMINAL LAW—TRIAL JURY—EXCLUSION OF 
JURY PENDING PRELIMINARY EXAMINA: 
TION AS TO THE ADMISSIBILITY OF A CO¥- 
FESSION. 


STATE V. KELLY. 


Supreme Court of Oregon, November 11, 1896. 


1. A juror testifying on voir dire examination that, 
from reading newspaper reports of the case, he had 
formed and expressed some opinion, but that his opi 
ion was not fixed, and would not influence his verdict, 
is competent. 


2. Whether the jury shall be excluded pending the 
preliminary examination as to the admissibility of 
confession is within the discretion of the trial court. 


BEAN, C. J.: The defendant, having been con- 
victed of the crime of murder in the second degree, 
brings this appeal, assigning as error the decision 
of the court overruling his challenge to certait 
jurors for actual bias, and its refusal to exclude 
the jury from the court room during the preliml- 

nary hearing before the court to determine th 
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admissibility of an alleged confession offered in 
evidence by the prosecution. Upon the examina- 
tion of the jurors challenged on their voir dire, 
each of them testified that he had read what pur- 
ported to be the facts of the case in the news- 
papers; that from snch reading and what he 
heard he had formed and expressed some opinion 
upon the merits, but that it was not fixed and 
would not influence his verdict if taken as a juror. 
Under these circumstances there was no reversible 
error in overruling the challenge. This question 
has been so often and thoroughly examined by 
the court that it is unnecessary to do more at this 
time than refer to the opinions in the following 
cases: State v. Tom, 8 Oreg. 177; Kaumli v. 
Southern Pac. Co., 21 Oreg. 505, 28 Pac. Rep. 637; 
State v. Ingram, 23 Oreg. 434, 31 Pac. Rep. 1049; 
State v. Brown (Oreg.), 41 Pac. Rep. 1042. 

The next point made by the defendant is that 
the court erred in overruling his motion to ex- 
clude the jury from the court room during the 
preliminary hearing before the court as to the 
competency of a certain alleged confession which 
the court, after the hearing, refused to admit in 
evidence, because it was obtained by undue influ- 
ence and improper inducements held out to the 
defendant by those in authority. This is a new 
question here, but we understand the practice in 
the trial courts has generally been to conduct 
such examination in the presence of the jury; 
and, in our opinion, the question as to whether it 
shall be so conducted or otherwise should be left 
tothe sound discretion of such courts. The com- 
petency and admissibility of confessions, like 
other testimony, is for the court to determine; 
but when admitted their weight and.credibility is 
for the jury alone, and hence it is necessary that 
the jury should be put in possession of all the 
circumstances surrounding the making of an 
alleged confession to enable them to intelligibly 
determine the weight and credibility to which it 
is entitled. A confession, to be admitted, must 
have been freely and voluntarily made. When 
offered in evidence, the question whether it was 
80 made is to be decided primarily by the presid- 
ing judge, but his decision is not conclusive upon 
the jury as to the weight or credibility to be given 
tosuch evidence. If, upon the whole testimony, 
they believe it was not the free and voluntary act 
of the defendant, they have a right to exclude it 
entirely in their consideration of the case. There- 
fore, if the preliminary examination is not held in 
the presence of the jury, and the court admits the 
confession in evidence, the whole testimony as to 
the circumstances under which it was made must 
be gone over again before the jury; and whether 
this course should be pursued, or the preliminary 
examination had in the presence of the jury, in 
the first instance, may be safely intrusted to the 
sotnd discretion of the trial court. Cases may 
arise, it is true, in which the ends of justice might 
be best subserved by conducting the examination 
Without the hearing of the jury, but the necessity 
for such precaution must be left to the enlight- 











ened discretion of the presiding judge to deter- 
mine. 

The argument that, if the preliminary hearing 
is had in the presence of the jury, they will ordi- 
narily learn the nature of the confession, and be 
influenced thereby in arriving at a verdict, al- 
though the court may refuse to admit it in evi- 
dence, is based upon an unwarranted assumption 
of the ignorance and incompetency of the jury. 
During such an examination they are but silent 
spectators, who necessarily understand that out 
of its results something may or may not come be- 
fore them as evidence, and that, until the court 
rules, the question is for its consideration, and 
not for theirs. In the judgment of the law, juries 
are deemed capable of that amount of discrimina- 
tion. It would be impossible to conduct a jury 
trial on any other principle. In this, as in most 
other cases where evidence is offered and ob- 
jected to, it is generally impossible for the court 
to determine its admissibility without the objec- 
tion itself, the argument of counsel, or the offer 
to prove, disclosing to some extent at least its 
nature; and the law assumes that jurors are com- 
petent to disregard whatever is heard at such a 
time, and not admitted as evidence for their con- 
sideration. Experience has shown such to be the 
case, and upon this assumption the law proceeds. 
The defendant cites in support of his position Hall 
v. State, 65 Ga. 36; Ellis v. State, 65 Miss. 44, 3 
South. Rep. 188, and Carter v. State, 37 Tex. 362. 
In the Georgia case what is said upon this ques- 
tion is mere dictum, and the writer of the opinion 
failed to note a previous decision of the same 
court (Holsenbake v. State, 45 Ga. 43) where the 
point was directly made and ruled to the con- 
trary. And in the subsequent cases of Woolfolk 
v. State, 81 Ga. 551,88. E. Rep. 724, and Fletcher 
v. State, 90 Ga. 468, 17S. E. Rep. 100, the court 
took occasion to so explain the Hall case, and to 
announce what we conceive to be the true rule— 
that it is within the discretion of the trial court to 
say whether the jury shall remain or retire while 
such preliminary testimony is being taken. In 
Fletcher v. State, 90 Ga. 468, 17S. E. Rep. 100, 
Mr. Chief Justice Bleckley said: ‘Touching the 
practice of retiring the jury, the strict letter of 
Hall v. State, supra, is not good law. Though 
approved arguendo in McDonald v. State, 72 Ga. 
55, it has since been toned down in Woolfolk’s 
Case, 81 Ga. 564, 565,8 S. E. Rep. 724, and the 
true rule announced to be that the question 
whether the jury shall be retired or not is one 
resting in the sound discretion of the court.” In 
the Mississippi and Texas cases the judgments 
were reversed upon other points, and the ques- 
tion as to the proper practice in conducting the 
preliminary examination to determine the admis- 
sibility of confessions seems not to have been 
necessary to a decision in either instance. We 
have been unable to find that the question has 
arisen in any of the other States except Ohio, 
Alabama and Nebraska, and in these the courts 
have held that the propriety of conducting the 
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examination in or out of the presence of the jury 
must be left to the sound discretion of the trial 


court. Lefevre v. State (Ohio), 35 N. E. Rep. 52; 
Mose (a slave) v. State, 36 Ala. 211; Shepherd v. 
State (Neb.), 47 N. W. Rep. 1118. In this State 
the rule prevails that such inquiry as to the ad- 
missibility of dying declarations may be conducted 
in the hearing or presence of the jury, or other- 
wise, as the discretion of the judge may dictate 
(State v. Shaffer, 23 Oreg. 555, 32 Pac. Rep. 545) ; 
and no good reason can be suggested why a differ- 
ent practice should prevail as to confessions. 

There being no error in the record, the judg- 
ment is affirmed. 


Nore.—In recognition of the difficulty of obtaining 
jurymen in criminal cases who do not read news- 
papers, and do not receive impressions from what they 
read, the legislatures of many of the States have passed 
laws providing that it shall not be a cause of challenge 
that a juror has read in the newspapers an account of 
the commission of the crime with which the prisoner 
is charged, if such juror shall state, on oath, that he 
believes he can render an impartial verdict, according 
to the law and the evidence. These laws have gener- 
ally been held constitutional when passed upon by the 
courts. Spies v. Illinois, 128 U. S. 181; Woolfolk v. 
State, 85 Ga. 69. The statute of Tennessee, regulating 
this subject, was held, in Eason vy. The State, 6 Baxter, 
466, to be unconstitutional. By that statute an opinion 
formed or expressed touching the guilt or innocence 
of the accused upon information derived exclusively 
from a published account of the facts of the offense 
charged, should not render the juror incompetent, 
unless the writer of the statement professed to have 
been a witness of the occurrence, provided the juror 
would state that he believed he could give the accused 
a fair and impartial trial upon the law and the evi- 
dence. There is no provision, as there is in the 
statutes in other States, requiring the court to 
be satisfied of the truth of the juror’s statement, that 
notwithstanding his opinion he could give the accused 
a fair and impartial trial. 

The doctrine of the principal case is undoubtedly sup- 
plied by the weight of authority. The mere fact that a 
juror has expressed an opinion as to the guilt or inno- 
cence of the accused, when such opinion is based only 
on rumor or newspaper statements, does not necessarily 
disqualify him. Smith v. Eames, 3 Scam. (IIl.) 76; 
Gardner v. The People, 3 Scam. (Ill.) 88; Baxter v. 
The People, 3 Gilm. 376; Thomas v. The People, 67 
N. Y. 220; Reynolds v. The United States, 98 U.S. 
145; People v. McGonegal, 126 N. Y. 62; Spies v. IIli- 
nois, 123 U.S. 131. 

In Reynolds v. The United States, 98 U. S. 145, the 
court said: ‘Upon the trial of the issue of fact raised 


by achallenge to a juror in a criminal case, on the: 


ground that he had formed and expressed an opinion 
on the issues to be tried, the court will practically be 
called upon to determine whether the nature and 
strength of the opinion formed are such as in law 
necessarily to raise the presumption of partiality. 
The question thus presented is one of mixed law and 
fact, and to be tried, as far as the facts are concerned, 
like any other issue of that character upon the evi- 
dence. The finding of the trial court upon that issue 
ought not to be set aside by a reviewing court unless 
the error is manifest. It must be made clearly to ap- 
pear that upon the evidence the court ought to have 
found the juror had formed such an opinion that he 

ould not, in law, be deemed impartial. The case 
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must be one in which it is manifest the law left noth 
ing to the conscience or discretion of the court, 
such is the degree of strictness which is required i 
the ordinary cases of writs of error from one court to 
another in the same general jurisdiction, it cert 
ought not to be relaxed in a case where, as in this 
case, the ground relied on for the reversal by this 
court of the judgment of the highest court of th 
State, is that the error complained of is so gross ag ty 
amount in law to a denial by the State of trial bya 
impartial jury to one who is accused of crime, We 
are unhesitatingly of opinion that no such case is dis. 
closed by this record.” 

In Gradle v. Hoffman, 105 Ill. 147, the juror chal. 
lenged stated on his voir dire that he had read ana 
count of the case in the newspapers, but remembered 
no part of what he had read; that the account made 
no impression on his mind; that he had no impression 
and that no evidence would be required to remoye 
one. He further said that if the evidence was equally 
balanced it would be difficult to decide. This juror 
was held to be impartial and qualified. So wheres 
juror had heard a part of the evidence in a suit by the 
same plaintiff against another insurance company, 
which had just been tried and in which the questions 
involved were similar to those at issue in the case 
which the juror was called to try, and it did not ap. 
pear that he had formed any fixed or decided opinion, 
it was held that he was qualified. Lycoming Fire Ing, 
Co. v. Ward, 90 Til. 545. 

The Illinois Supreme Court, in Coughlin v. The 
People, 144 Ill. 140, seems to have held contrary to the 
opinion of the court in the principal case. Wheres 
juror, after expressing a fixed opinion as to the per- 
son’s guilt based on newspaper accounts, is held by 
the trial court to be qualified, because the court is sat- 
isfied, as the statute requires, that he can render a fair 
and impartial verdict, such holding was held subject 
to review. In this case the court said: ‘‘In the review 
of the authorities we have already made, it has sufi- 
ciently appeared that, where the opinion of the juror 
is only slight or transient, or is hypothetical, very con- 
siderable reliance is placed upon his statement under 
oath, that his opinion is not of such character as will 
interfere with his action as a juror. ‘ Indeed, when the 
opinion is shown to be of that character, such state 
ment is usually one of the most satisfactory tests of 
the juror’s impartiality. But the holding of this and 
other courts is substantially uniform, that where itis 
once clearly shown that there exists in the mind of the 
juror, at the time he is called to the jury box, a fixed 
and positive opinion as to the merits of the case, or as 
to the guilt or innocence of the defendant he is called 
to try, his statement that notwithstanding such opi 
ion he can render a fair and impartial verdict, accord 
ing to the law and the evidence, has little, if any, 
tendency to establish his impartiality. This is so be 
cause a juror who is shown to have in his mind a fixed 
and positive opinion as to the guilt or innocence of the 
accused, is not impartial, as a matter of fact, to say 
nothing of those legal conclusions which formerly 
prevail, and which would still prevail, if the statute 
were not in existence. His statement that he cal 
render a fair and impartial verdict does not tend to 
show that he is not partial, since it does not tend to 
show the non-existence of the fixed and decided opit 
ion to which he has already confessed. It merely 
tends to show that the juror, while udmitting that he 
has prejudiced the prisoner’s case, believes in bis 
ability to act as though he had not done so, or that, 
while admitting his actual partiality, he believes it 
his ability to act as though he were impartial. It be 
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ing constantly kept in mind that the fact to be proved 
py the juror’s answer is that he is impartial, in the 
constitutional sense of the word, it is difficult to see 
how, after a juror has avowed a fixed and settled 
opinion as to the prisoner’s guilt, a court can be legally 
satisfied of the truth of his answer that he can render 
afair and impartial verdict, or find therefrom that he 
has the qualification of impartiality, as required by 
the constitution.” D. M. MICKEY. 
Chicago, Ill. 








JETSAM AND FLOTSAM. 


WHEN WILL DECEIT LIE ON A BROKEN PROMISE. 

Ina recent Missouri case, Traber v. Hicks, 32 S. W. 
Rep. 1145, the defendant had contracted with the 
plaintiff todo a certain thing. without disclosing that 
aprevious contract with a third party prevented per- 
formance. The plaintiff brought an action of deceit. 
The argument that the defendant’s wrong was a mere 
breach of contract was dismissed by the court, and 
the plaintiff was allowed to recover, on the ground 
that there was concealment of a material fact, namely, 
the outstanding agreement with the third party, 
which it was the defendant’s duty to disclose. Asthe 
other elements of deceit were present, the case was 
without doubt rightly decided. It suggests the query 
asto whether the court would have been willing to go 
one step further, and hold the defendant liable for 
deceit if he had not put it out of his power to perform, 
buthad merely intended not to perform, at the time 
he made the promise. 

This question has not often arisen, as generally the 
simpler remedy is to be obtained in an action of con- 
tract. Butit becomes material in cases where, for 
one reason or another, it is either inexpedient or im- 
possible to obtain redress in the latter form of action. 
What little authority there is on the point is in con- 
flict. The latest treatise on torts contains an assertion 
to the effect that an action of deceit does not lie for 
failure to perform a promise, though the promisor 
never intended to perform, and the promisee has al- 
tered his position and suffered damage. 1 Jaggard 
on Torts, 583. And the view that such an actis not 
fraudulent has been taken by a few courts. Fenwick 
y. Grimes,5 Cranch, C. C. 489; Banque Franco- 
Egyptienne v. Brown, 34 Fed. Rep. 162,192. On the 
other hand, it is generally held that preconceived de- 
sign ina buyer not to pay for the goods is such fraud 
a8 will vitiate the sale. See the exhaustive opinion of 
Doe, J., in Stewart v. Emerson, 52 N. H. 301. And in 
other cases a promise made without intent to perform, 
merely to induce some act on the part of the promisee, 
has been held fraudulent. Dowd v. Tucker, 41 Conn. 
197; Goodwin v. Horne, 60 N. H. 485. 

The simple question, apparently, is whether there is 
any misrepresentation of a present fact. As a prom- 
ise relates to the future, courts have jumped at the 
Conclusion that there is none. Buta promise to do 
anactin the future certainly carries with it a repre- 
sentation of present intention to perform, just as cer- 
tainly as the promise in Traber v. Hicks included a 
Tepresentation that the promisor had not put it out of 
his power to perform. And that a representation of 
of present intention is a statement of fact has rarely 
been disputed since Bowen, L. J., declared, in Ed- 
gington v. Fitzmaurice, L. R. 29 Ch. Div. 459, that 

the state of a man’s mind is as much a fact as the 
state of his digestion.” If, then, this misrepresenta- 
tion of a present fact is accompanied by the other ele- 





ments of deceit, it seems clear on principle that the 
action should be allowed. See 1 Bigelow on Fraud, 
484. Whether or not it would be expedient in prac- 
tice is quite another question.—Harvard Law Review. 








BOOK REVIEWS. 


RECOLLECTIONS OF LORD COLERIDGE. 

We have found great pleasure in the reading of this 
brochure written by Hon. William P. Fishback. It is 
the outgrowth of a visit to England made by that 
gentleman in 1891. Bearing with him a letter of in- 
troduction from Mr. Justice Harlan to Lord Coleridge 
he was enabled to see and take part in much of the 
official and private life of that remarkable man. He 
was admitted into his family circle, sat with him on 
the bench, and traveled with him on the circuit. He 
tells of those experiences in a conversational manner, 
and ina style that is delightful. The professional 
reader will find much to interest him in what is told 
of the official life and doings of Lord Coleridge, and 
all classes of readers will take pleasure in the charm- 
ing pictures of his home life. The book is printed on 
handsome uncut hand-made paper, and is bound in 
ornamental cloth with the Coleridge crest on the 
cover. Published by Bowen-Merrill Company, In- 
dianapolis and Kansas City. 


AMERICAN STATE REPORTS, VOL. 45. 

This, the latest volume of a well-known and popular 
series of selected reports, contains many cases of 
special value anda number of exhaustive and well 
prepared annotations. We call attention particularly 
to the cases of Jn re Philbrook (Cal.), which, together 
with a long annotation, discusses the important sub- 
ject of grounds of disbarment of attorneys; Orvis v. 
Park Commissioners (Iowa), on subject of Municipal 
Indebtedness; Barnes v. Hekla Fire Ins. Co. (Minn.), 
wherein the authorities on subject of contract of re- 
insurance are collected; Shim’s Estate (Penn.), on the 
Power and Duty of Administrator or Executor as to 
Property Outside of State; Conover v. Hull (Wash.), 
on the vexatious and unsettled subject of preference 
by Insolvent Corporations. The American State Re- 
ports are invaluable tothe practitioner. Published 
by Bancroft-Whitney Co. San Francisco.. 


GENERAL DIGEST, VOL. 10. 

This is a digest of all the decisions of the principal 
courts in the United States, England and Canada, ren- 
dered during the year ending September, 1895. It re- 
fers to all current reports, State and national, a feat- 
ure which makes it of especial value. It is the An- 
nual Vol. X. We have taken occasion heretofore to 
speak of this digest as being admirable in style and 
arrangement and accurate in statements and citations. 
There is nothing to criticise in its arrangement of 
subjects and subheads. It is a volume of nearly three 
thousand pages, contains atable of cases digested, also 
a table of cases criticised, and is well printed and 
bound. Published by the Lawyers’ Co operative Pub- 
lishing Co. Rochester, N. Y. 


JAGGARD ON TORTS. 

The author of this work modestly calls his produc- 
tion a “‘Handbook of the Law of Torts.” Even acursory 
examination of the contents of the two large vol- 
umes will reveal that it partakes more ofthe nature 
of an exhaustive treatise than a handbook. The plan 
adopted is, as the author admits, that of Sir Frederick 
Pollock, the key-note to whose splendid word on 
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torts, was expressed by him in the following lan- 
guage: “The purpose of this bookis to show that 
there is really a law of torts,—not merely a number of 
rules about various kinds of torts, that there isa true 
living branch of the common law, and not a collec- 
tion of heterogeneous instances.” He accordingly di- 
vided his discussion into two parts: 1st, the general 
part containing principles common to all or most 
torts, and 2d, specific wrongs. Mr. Jaggard, following 
in this line has,as he says, extended it *‘by making the 
discussion of specific wrongs more an illustration and 
development of the principles stated in the general 
text than a mere isolated exposition of rulings as to 
specific wrongs. To this end the various wrongs are 
compared and contrasted one with another. The 
thread of relationship of contract and tort for ex- 
ample, considered in the general part, is traced 
throughout. Itis discussed under the title of negli- 
gence in a general way, and is then amplified in 
detail in the discussion of the liability of the mas- 
ter to his servant, and under the title of Common 
Carriers. It is endeavored to bring out, without 
slavish devotion to the phrase, the idea that, while a 
contract is based on consent, atort inheresin rela- 
tion. Under this general plan the author first treats 
of the general nature of torts, then of variations 
in the normal right to sue, then of liability for 
torts committed by or with others, then of discharge 
and limitation of liability for torts, finally of remedies. 
H:2 then enters the discussion of specific wrongs, and 
lays down the rules of law governing wrongs affecting 
the safety and freedom of person, of injuries in family 
relations, of wrongs affecting reputation, of malicious 
wrongs, of wrongs to possession and property, nui- 
sance, negligence, master and servant, and common 
carriers. ‘A careful examination and study of this 
work has profoundly impressed us with its logical 
construction, its admirable style, its accurate presen- 
tation of the doctrines of law, as disclosed by the au- 
thorities and the diligence of the author in the com- 
pilation of cases cited. In our judgment it will take 
a prominent place in the law literature of this 
country. Its author is a professor of torts in the 
Minnesota Law School and well qualified for the task 
undertaken by him. Itisinthe shape of two hand- 
some volumes and is published by West Publishing 
Co., St. Paul, Minn. 








CORRESPONDENCE. 


EJECTMENT—DIVORCE. 

In answer to J. C. M. in correspondence in.Cent. L. 
J. of Vol. 42, p. 78, I willsay that the wife now has 
whatever interest in and right to the property oc- 
cupied by her that she had prior to her husband’s ob- 
taining a divorce in Nebraska; just what that interest 
and right may be and how far the same may be avail- 
able asa defense in an action of ejectment will de- 
pend upon the statutory provisions of the State of 
Missouri with whichI am not atall familiar. The 
idea here intended to be conveyed is this: That the 
divorce granted the husband in Nebraska does not 
alter the status of the wife in Missouri for the reason 
that she was never in the jurisdiction of the Nebraska 
court, and the action of that court was therefore a 
nullity in so far as she is concerned. See case of The 
People v. Baker, 76 N. Y. page 78, and cases there 
cited. It then follows as a necessary consequence 
that any interest she may hive had in the property in 
Missouri has been in no way affected by the action of 
the Nebraska court in the divorce en | as 
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BOOKS RECEIVED. 


Handbook on the Construction and Interpretationg 
the Laws, With a Chapter on the Interpretatig 
of Judicial Decisions and the Doctrine of Prog. 
dents. By Henry Campbell Black, M. A. Authy 
of “‘Black’s Law Dictionary” and of Treatises @ 
Judgments, Tax Titles, Constitutional Law, em, 
St. Paul, Minn.: West Publishing Co. 1896, 


The American State Reports, Containing the Cagegg 
General Value and Authority, Subsequent 
Those Contained in the “American Decision 
and the ‘“‘American Reports,” decided in th 
Courts of Last Resort of the Several States, §& 
lected, Reported and Annotated, by A. C, Free 
man and the Associate Editors of the “Americ 
Decisions.”” Vol. XLVI. San Francisco: By. 
croft-Whitney Company, Law Publishers apf 
Law Booksellers. 1895. 


The General Principles of the American Law ofth 
Sale of Goods, in the Form of Rules with Com 
ments and Illustrations, Containing also the Eng 
lish “‘Sale of Goods Act.’”? By Reuben M. Benj 
min, Author of ‘Principles of Contract,” Professor 
in the Bloomington Law School. Indianapolisand 
Kansas City: The Bowen-Merrill Company. 18%, 








HUMORS OF THE LAW. 


What crime involves the least risk? 
A safe burglary. 


Why are oysters poor lawyers? 
Because they lose all their cases as soon as they 
come to the bar. 


A prisoner was in the dock on the serious charge of 
stealing, and the case having been presented to the 
court by the prosecuting solicitor, he was orderedto 
stand up. 

‘Have you a lawyer,” asked the court? 

“No, sir.” 

**Are you able to employ one?” 

**No, sir.” 

“Do you want a lawyer to defend the case?” 

**Not partickler, sir.” 

‘Well, what do you propose to do about the case? 

“We-ll-ll,’ with a yawn, asif weary of the thing, 
“T’m willin’ to drop the case, far’s 1’m concerned.” 


An old Chicago lawyer tells of a case he once had 
which he didn’t keep. An old Irish woman sent for 
him in great haste one day. She wanted him to mett 
her in the criminal court. He hastened to the court 
house all out of breath. The woman’s son was about 
to be placed on trial for burglary. When the lawyét 
entered the court-room the old woman rushed up 
him and in an excited voice said: 

“Mr. B———, Oi want ye to git a continyuance for 
me b’y, Jimmie.” 

“Very well, madam,” replied the lawyer. “Iwill 
do so if I can, but it will be necessary to presentt 
the court some grounds for a continuance. Whit 
shall I say?” 

“Shure, ye can jist tell the court Oi want a contit 
yuance till Oi can git a better lawyer to try the case.” 

The lawyer nearly fainted when he heard this, and 
after telling the old woman that she would havet 
get another lawyer to get the continuance, he hurried 
back to his office a very angry man. 
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1, ACCOUNTING—Stipulation.—Where complainant in 
asuitfor an accounting stipulates that,in consideration 
ofthis release from all liabilities, he will receipt to de- 
fendant for a certain sum, and he, being so released, 
gives such receipt, he cannot compel defendant to ac- 
count for any part of the amount so receipted for 
merely because defendant obtained the release of the 
liabilities at less than their face value.—PETRIE V. 
ToRRENT, Mich., 65 N. W. Rep. 557. 

2, ADMINISTRATION—Claim’s against Decedent’s Es- 
tate.—-When the claim against the estate of a deceased 
person is filed with the probate court, and is one over 
which such court has jurisdiction, the admissions of 
theadministratrix of the estate that she would pay 
fuch claim, and that she did ih fact make part pay- 
ment thereof, are inadmissible to show the existence 
orvalidity of such claim.—IN RE HOFF’s ESTATE, Minn., 
N.W. Rep. 464. 

3, ADMINISTRATION — Executors — Settlement of Ac- 
count.—Under Code Civ. Proc. § 1618, providing for al- 
lowanceé'to executors of commissions on the amount 
ofthe estate “accounted for,” an executor should not 
beallowed commissions for the care of land in the 
possession of decedent at his death, but for the recov- 
fy of which a jadgment has been rendered in favor of 
ithird person, though at the time of the settlement of 
the executor’s account an appeal is pending from such 
judgment.—IN RE DELANEY’S ESTATE, Cal., 42 Pac. Rep. 


4, APPEAL—Objections by Appellee.—Plaintiff alone 
having appealed from a decree reforming an instru- 
ment, defendant cannot complain of failure to allege 
prove a mutual mistake on which to found the de- 
(ree.—THORNTON V. KRIMBEEL, Oreg., 42JPac. Rep. 995. 
5, ASSIGNMENT — Consideration.—An assignee of a 
chose in action, to recover thereon, need not show 
that there was any consideration for the assignment, 
though he alleges that it was “sold” and assigned to 
him.—GREGOIRE V. ROURKE, Oreg., 42 Pac. Rep. 996. 

§. ASSIGNMENT FOR CREDITORS.—An agreement be- 
Ween an insolvent and some of his creditors anda 
third Person, in consideration of extension of time 
pay the claims, that, till termination of the agree- 
hent,such person shall be the financial agent, repre- 
Seating the parties, to collect and receive the proceeds 





of all sales of the product of debtor’s factory, debtor 
otherwise to have the sole management of the factory, 
the proceeds, after payment of certain claims and fu- 
ture wages, including a certain amount to the debtor, 
to be applied by the agent pro rata on the claims of the 
contracting creditors, the agent, in case the debtor 
failed to carry out the contract, being authorized to 
take possession of all the material, manufactured or 
unmanufactured, and dispose of and apply it in ac- 
cordance with the agreement, it to continue in force 
six months, subject to be renewed by the agent and 
debtor, provided that the debtor may at any time pay 
up the indebtedness, and be released from the agree- 
ment, the agent also being authorized to terminate it 
if the earnings of the factory do not pay expenses—is 
an assignment for creditors, which, not being made in 
accordance with the statutes, is void.—JAMESON V. 
Maxcy, Wis., 65N. W. Rep. 492. 

7. ASSUMPSIT — Common Count — Amendments.—A 
declaration containing merely common counts cannot, 
afterthe expiration of the statute of limitations, be 
amended so as to authorize recovery for breach ofa 
special contract which could not have been proven 
under the common counts.—FLINT& P.M. R. Co. V. 
DonovaN, Mich., 65 N. W. Rep. 583. 


8. ATTACHMENT — Contract — Indebtedness. — Under 
Gen. St. 1883, § 2000, declaring that if a creditor make 
affidavit that defendant is indebted to him “on a con- 
tract, express or implied, stating the amount of such 
indebtedness, as near as may be,” and allege that de- 
fendant is a non-resident, attachment shall issue, one 
having cause of action for breach of contract to sell 
and deliver merchandise is entitled to an attachment. 
—HYMAN V. NEWELL, Colo., 42 Pac. Rep. 1016. 


9. ATTACHMENT—Levy.—How. Ann. St. § 6840, et seq., 
provide, in regard to attachments, that the officer 
levying the attachment shall serve a copy of the in- 
ventory of the property seized on defendant, if be can 
be found within the county, and, if not that a copy of 
the inventory shall be left at the place of residence of 
defendant, if there be such place within the county: 
Held, that the officer levying the attachment must also 
serve the copy ofthe inventory on defendant. Serv- 
ice of such copy. by any other officer does not give the 
court jurisdiction.—CarkY V. EVERETT, Mich.,65N. W. 
Rep. 566. 

10. ATTACHMENT — Priority — Contract by Agent.— 
Where a party claiming to act as the authorized agent 
of an Ohio firm undertakes in Louisiana to enter into, 
and does enter into, an absolute, present contract of 
sale for a certain number of goods of a particular kind 
and description for a fixed price on credit, and there 
being no goods of the firm of that kind in Louisiana at 
that time, the party acting for the firm notifies it of 
the sale, and instructs it to ship and deliver the goods 
to the purchaser under the contract, and the same has 
been done accordingly, the firm is entitled to a vendor's 
privilege to secure the payment of the unpaid price as 
resulting from a Louisiana contract.—ERMAN V. LEH- 
MAN, La., 18 South. Rep. 650. 

11. BAILMENT OR SALE.—Evidence considered, and 
held to justify the findings of fact that certain transac- 
tions constituted sales, and not bailments, and that an 
other transaction constituted a bailment, and not a 
sale; also, that the facts found justified the conclusions 
of law except in one particular, as to which the conclu- 
sion of law and order for judgment is modified.—WEIL- 
AND Vv. SUNWALL, Minn., 65 N. W. Rep. 628. 

12. BANK—Collection of Check—Conversion.— Where 
the payee of acheck deposited the same with a bank 
for collection, and said bank sent it for collection to de- 
fendant, and defendant received from the bank upon 
which the check was drawn a draft in payment thereof, 
defendant is not liable to the puyee for the conversion 
of said draft, in the absence of a demand therefor, and 
neither a telegram sent to defendant by the drawer of 
the check, instructing defendant to hold the draft, nor 
an inquiry by the bank upon which the check was 
drawn as to whether defendant could hold the draft, is 
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a sufficient demand on behalf of said payee.—CASTLE 
Vv. CORN EXCH. BANK, N. Y., 42 N. E. Rep. 518. 

13. BANKRUPTCY—Unproved Debt.—A creditor who 
has not proved his debt in bankruptcy has still, after 
discharge of the debtor, a subsisting demand, as cred- 
itor, against him to the extent of his debt, which he is 
entitled to have paid out of the proceeds of a policy of 
insurance on the life of the debtor, assigned to him by 
the debtor and the beneficiary therein, to secure his 
“demands subsisting,” ‘‘as creditor,” against such 
debtor.—CHAMPION V. BUCKINGHAM, Mass., 42 N. E. 
Rep. 498. 

14. CARRIERS — Ejection of Passenger.—Damages.— 
In an action for wrongful ejection from a railroad 
train, personal ‘‘inconvenience” and ‘‘loss of time” 
are proper elements of damages.—BOEHM V. DULUTH, 
8.S8.&A. Ry. Co., Wis., 65N. W. Rep. 506. 

15. CARRIERS—Embezzlement by Agent.—Where the 
agent of an express company induces, by fraud, a bank 
to ship money to a fictitious firm, which is embezzled 
by the agent, the company is liable to the bank there- 


for as for money had and received.—SOUTHERN EXP. °* 


Co. v. BANK OF TUPELO, Miss., 18 South. Rep. 664. 

16. CARRIERS — Express Companies.—Where an ex- 
press company establishes limits in a city, beyond 
which it will not call for or deliver packages, it is not 
liable for refusing to call for or deliver packages at 
the store of one who, knowing of the limits, moved 
his store outside thereof, though the limits established 
in another direction were further from the company’s 
office than such store.—BULLARD V. AMERICAN EXP. 
Co., Mich., 65 N. W. Rep. 551. 

17. CARRIERS—Liability to Passengers or Shippers.— 
The liabilities of a carrier of passengers or freight, 
who has entered into contract relations with passen- 
gers or shippers, depend not only on his contract, but 
also, in part, on the obligations imposed by law, asa 
matter of public policy, and an action may be brought 
against the carrier, either upon the contract, or for 
negligent omission of a duty imposed by law, inde- 
pendently of the contract, or for an injury done to per- 
son or property as the case may be.—CENTRAL TRUST 
Co. v. EAST TENNESSEE V. & G. Ry. Co., U. S. D. C. 
(Tenn.), 70 Fed. Rep. 764. 

18. CARRIERS — Live Stock Shipments — Waiver.—In 
the absence of knowledge brought home to the defend- 
ant, or of anything tending to show that contracts un- 
der which certain witnesses had, in isolated cases, 
shipped live stock over portions of defendant’s rail- 
way, provided that “it is agreed and understood that 
such owner and shipper shall feed, water, and take 
care ofsuch stock at his own expense and risk,” and 
‘persons in charge of live stock, who are passed on 
trains with it, are so passedto take care of the stock, 
and must ride in the caboose attached tothe train,” 
the mere fact that they had riddeninthe car with 
their stock is no evidence of a waiver of such stipula- 
tion, when freely entered into and acted upon by the 
shipper.—HEUMPHREUS V. FREMONT, E. & M. V. R. Co., 
S. Dak., 65 N. W. Rep. 466. 

19. CARRIERS OF GOODS — Connecting Carriers. — 
The defendant the last of several connecting com- 
mon carriers, delivered the goods, at their destination, 
to a person other than the consignee, by reason of 
wrong directions given him byone ofthe prior con- 
necting carriers, without the authority of either the 
consignor or consignee, and without the surrender of 
the bill of lading issued by the initial carrier: Held, 
such prior carrier did not have apparent authority so 
to order the goods delivered tosuch third person, ard 
the defendant is liable for conversion of the goods.— 
Foy y. CuH1caGo, M. & ST. P. Ry. Co., Minn., 65 N. W. 
Rep. 627. 

20. CARRIERS OF GOODS — Negligence — Burden of 
Proof.—If the acceptance of goods for transportation 
by a common carrier be special, the burden of proof 
in case of loss is upon him to show, not only that the 
cause ofthe loss was within the terms of the excep- 
tion, but also that there was on his part no negligence 
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or want of due care.—SHEA v. MINNEAPOLIS, 8p, ted b 
8.8. M. Ry. Co., Minn., 65 N. W. Rep. 453, holder 
21. CHATTEL MORTGAGES — Priorities.—In an got shall be 
between two parties claiming property under forsuch CO) 
mortgages from different persons, the court pro agait 
refused to direct a verdict for defendant on theg, this statute ; 
that plaintiff's mortgage was not on file when¢ two other ¢ 
ant extended credit to its mortgagor; it app mental” to 
that plaintiff's mortgagor was the owner of the y. W. Rep. 
erty when plaintiff's mortgage was given, and them 9. CORPO 
dence not being conclusive that defendant's mg te.—A 
gagor ever succeeded tothe rights in the Property / requiremen 
plaintiff's mortgagor.—FIRST NAT. BANK OF M. that, ifany 
Vv. MARSHALL & ILSLEY BANK OF MILWAUKEE, M ration shall 
N. W. Rep. 604. jgsued agai 
22. CONSTABLE—Liability for Proceeds of Pro; amount equ 
Sold.—W here a constable sells property under ey of the court 
tion, issues his certificate of purchase, and notice to t 
collect a portion of the price, he and his surtiesay by 
liable for the entire amount for which the propemgm thatthe lis 
was sold.—MEHERIN V. SAUNDERS, Cal., 42 Pac. Re, je euforceabl 
966. other State 
23. CONSTITUTIONAL Law—Arrest of Debt.—2 How.@ Mm Fed. Rep 
ch. 304, authorizing the imprisonment of a debtorwh %, CORPC 
has assigned, or disposed of, or is about to disposed, Where a cc 
his property with intent to defraud his creditorm,5 and franck 
notin conflict with Const. art. 6, § 33, providing thi the same ! 
no person shall be imprisoned for debt founded the new co 
contract, except in cases of fraud.—DUMMER V, Noy the liabilit 
GESSER, Mich., 65 N. W. Rep. 565. new corpo! 
24. CONTRACTS — Consideration.—Where an assig. jd compa 
ment ofa judgment belonging to a bank is madeby to the cha 
one of its officers, in its name, to an individual, who, Bacco WO! 
in consideration thereof, transfers property to the s. 
bank officer, such transfer constitutes a valid consid $1. CORP: 
eration moving to the bank, since a trust results init the organi 
favor as to the property transferred to its officer.—(or the stock « 
Vv. ROBINSON, U.S.C. C. (Wash.), 70 Fed. Rep. 760. holders th 
25. CONTRACT — Construction.—Plaintiff had pileds jm Me times 
quantity of lumber for the classes know as “‘C selet debts of th 
and better,” and ‘shop and fiat,” and defendants je ®®moun' 
agent, after inspecting the lumber, wanted to buysom forced by 
on grades, but plaintiff declined to sell except on “pie mm editors, 
run.” After two cars then ordered had been received, my Which the 
defendant made a contract for a quantity describingit jm determ 
as “piled for C select and better,” and ‘‘piled for shop asubsequ 
and flat,” “it being understood that worthless call # required | 
lumber is not to be aecepted:” Held,that the contra je MOD se 
called for the lumber as piled in plaintiff's yard, an but also ¢ 
not according to the grades stated.—T. B. Scott BERNART, 
BER CO. v. HAFNER-LOTHMAN MANUF’G Co., Wis., 0%. #2. Cor! 
W. Rep. 518. Ann, St. § 
26. CONTRACT — Ejection of Passenger.—A passeuge gy “ME CO! 
who has had mileage taken from his book by thee — 
ductor for his entire trip, but who, at an intermediate —" 
station, changes his seat, cannot recover for being open 
ejected on his refusal to pay when fare was afterward ond oy 
demanded; he having simply said he had paid hisfar le 
and, on being usked where to, t6ld the conductorthit 
he ought to know; that it was his business to kn0¥- 3. COR 
language which on a former occasion the conduct tions.—H 
had used to him,—and having, when the conduct, dissolut i¢ 
for the first time recognizing him, asked him to geto Teceivers 
again, refused to do so, with the statement thatlt shall be 
would fx him.—WHITE V. GRAND Rarips &I. RB. 004 stock su 
Mich., 65 N. W. Rep. 521. shall imu 
27. CORPORATIONS — Dissolution.—A judgment ret that the 
dered in Illinois against a New York corporation, allt the sum 
it had been dissolved, is void, and neither the principle Pointmer 
of comity nor the constitution of the United States, therefor. 
quiring full faith and credit to be given to judgments 9, 
of other States, requires the courts of New York ® 4. Cox 
give effect to such judgment, though by the lawad -Inana 
Illinois the judgment is valid therein.—RoDGERS % ors—und 
ADRIATIC FIRE Ins. CO., N. Y., 42 N. E. Rep. 515. Poration 
28. CORPORATIONS—Liability against Stockholders to recov 
Act No. 141, Laws 1877,—a general law applicable toll the corp 
corporations, prescribing procedure for enforcing lit scription 
bility of stockholders,—is not repealed or in any way the orgs 
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ted by Act No. 2382, Laws 1885, declaring that 
holders of corporations ‘‘organized under this 
get shall be individually liable for all labor performed 
forsuch corporations, which said liability may be en- 
foreed against any stockholder by action founded on 
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the g this statute ;” the repealing clause referring merely to 

hen d two other acts, and “all acts amendatory or supple- 
app mental” to them.—MUSSELMAN V. WRIGHT, Mich., 65 

if the y. W. Rep. 569. 

20d the gy, #. CORPORATION—Liability of Stockholders—Kansas 

nt’s te.-A statute of Kansas, enacted pursuant to a 





requirement ofthe constitution of the State, provides 
that, ifany execution against the property of a corpo- 
nition shall be returned unsatisfied, execution may be 
jgued against the property of any stockholder for an 
amount equal to the stock held by him, upon an order 
ofthe court in which the suit was brought, made after 
potice to the stockholder, or that the creditor may 
by action to charge the stockholder: Held, 
thatthe liability created by such statute of Kansas is 
eforceable by action in a federal court sitting in an- 
other State.—MCVICKAR V. JONES, U. 8.C.C. (N. H.), 
Fed. Rep. 754. 9 
#. CORPORATIONS — Reorganization — Contracts.— 
Where a corporation transfers all its property, rights, 
and franchises to a new company incorporated with 
the same stockholders and directors asthe old, and 
the new corporation adopts the contracts and assumes 
the liabilities of the old, the merger of the old into the 
new corporation creates a novation of the debts of the 
oldcompany, though the creditors have not assented 
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nD 
| made by tothe change.—FRIEDENWALD CO. V. ASHEVILLE TO- 
ual, who, bacco WORKS & CIGARETTE CO., N. Car., 23S. E. Rep. 
:y to them 

id consid. 31. CORPORATION — Stock — Contract.— Defendants, 
ults in its theorganizers of a corporation, issued to themselves 
cer.—0or thestock as fully paid, and guarantied to subsequent 
). 760, holders that the stock should be ‘‘non-assessable.” At 
d piled a the time stockholders were, by statute, liable for the 
“«O select debts of the corporation, in addition to their stock, to 
fendant’s mamount equal to their stock, the liability to be en- 
buy some forced by a creditor of the corporation in behalf of all 
t on “pile creditors, in an action against all the stockholders, in 
received, which the amount payable by each stockholder should 
sribing it be determined: Held, that defendants were liable to 
for shop agubsequent owner of the stock for the sum he was 


less cull Me Mquired to pay to creditors of the corporation not 


contract oly on account of his stock not having been paid up, 
ard, and but alsodue tothe extra statutory liability.—OMo v. 
ort LIM BERNART, Mich., 65 N. W. Rep. 622. 
is., ON. #2. CORPORATIONS — Stockholder’s Liability.—How. 
Ann, St. § 4161, ch. 8, making stockholders of manufact- 
assenget tring corporations “individually liable for all labor 
the con performed for such corporations,” which liability may 
-mediate beenforced against any stockholder at any time after 
yr being execution against the corporation is returned unsatis- 
erwards fled, does not makea stockholder liable for labor per- 
his fare, formed before he became a stockholder.—KaMP Vv. 
tor that WIXTERMUTE, Mich., 65 N. W. Rep. 570. 
know- %. CORPORATION — Subscriptions to Stock — Limita- 
nduetor tions.—How. Ann. St. ch. 282, relating to the voluntary 
nductor, dissolution of corporations and the appointment of 
) get on Teceivers therefor, in section 12 provides that, if there 
that he thall be any sum remaining due upon any share of 
R, 00. stock subscribed in such corporation, the receiver 
thall immediately proceed.to recover the same: Held, 
nt re that the statute of limitations begins torun against 
B, after the sum remaining due immediately upon the ap- 
rinciple Pointment of the receiver, and not upon demand 
tes, Te therefor.—_WEBBER Vv. HOvEY, Mich., 65 N. W. Rep. 
‘ork to 4, CORPORATION — Unpaid Subscriptions—Defenses. 





~Inan action by an assignee for the benefit of credit- 
under the insolvency laws of this State—of a cor- 
Poration duly organized under the laws of the State, 
torecover from a stockholder and former director of 
the corporation, the amount of his unpaid stock sub- 
‘ription, if it is not a defense that the real purpose of 
the organization of the corporation was to foster 












gambling and the selling of pools on horse racing, and 
thut the stock subscription was secured to further 
such purpose.—AUGIR V. RYAN, Minn., 65 N. W. Rep. 
640. 

35. Costs—Who Liable.—In its answer herein, de- 
fendant admitted the plaintiff's cause of action as al- 
leged in the complaint, and offered in broad and ex- 
plicit terms, that judgment might be entered against 
it for the relief plaintiff was entitled to under the al- 
legations in said complaint, with all costs and dis- 
bursements. The answer then contained allegations 
of wholly irrelevant new matter and asked for affirma- 
tive relief. The reply put the new matter in issue, and 
the question involved was voluntarily litigated by 
plaintiff on a trial before the court without ajury. As 
to the new matter, the defendant was in all respects 
the prevailing party, and was granted the affirmative 
relief demanded in the answer: Held, that it was er- 
ror for the trial court to order judgment to be entered 
against the defendant for plaintiff’s costs and disburse- 
ments.—HARBO V. BOARD OF COM’RS OF BLUE EARTH 
County, Minn., 65 N. W. Rep. 457. 

36. COUNTY TREASURERS — Purchase of Tax Certifi- 
cates.—Where a new county was (formed out of part of 
an old one holding tax certificates, and under the act 
creating the new county the tax certificates were as- 
signed to it, the treasurer of the old county was not, 
by Sanb. & B. Ann. St. § 1143, prohibited from purchas- 
ing the certificates from the new county.—GILBERT V. 
DUTRUIT, Wis., 65 N. W. Rep. 511. 

37. CRIMINAL Law — Abortion.—To constitute abor- 
tion, it is not necessary that the foetus should have had 
vitality, so that in the course of nature it could ma- 
ture into a living child.—COMMONWEALTH V. SURLES, 
Mass., 42 N. E. Rep. 502. 

38. CRIMINAL LAW — Burglary—Indictment.—An in- 
dictment for burglary may be laid as at common law, 
without referring to the special facts so asto bring it 
within one of the different degrees of punishment pro- 
vided by statute for burglary.—PEOPLE V. SHAVER, 
Mich., 65 N. W. Rep. 538. 

39. CRIMINAL Law — Homicide — Instructions.—Act 
Feb. 11, 1893 (Acts 1893, p. 76, §§ 1, 2, 3, divide murder 
into murder in the first degree and murder in the sec- 
ond degree, prescribe the acts constituting murder in 
the first degree, and provide that all other murder is 
murder in the second degree ;“‘but the jury before whom 
the offender is tried shall determine in their verdict 
whether the crime is murder in the first or second 
degree:” Held, that it is error to instruct the jury that 
if they believe the evidence the defendant is guilty of 
murder in the first degree, though defendant offers no 
evidence, and all the evidence for the State tends to 
show only murder in the first degree.—STATE V. GAD- 
BERRY, N. Car., 23S. E. Rep. 477. 

40. CRIMINAL LAaw—Murder—Self-defense.—It was er- 
ror to charge that defendant was guilty if he armed 
himself for the purpose of killing deceased, and hunted 
up deceased for that purpose, without referring to his 
testimony, which was corroborated, and not contra- 
dicted, that he had the gun with which he killed de- 
ceased with him merely for hunting deer, and that his 
stop at the house at which the killing occurred was ac- 
cidental.—ALLISON V. UNITED STATES, U. 8.8. C., 168. 
C. Rep. 252. 

41. CRIMINAL Law—Rape—Effect of Consent.—Uider 
St. 1893, ch. 466, one who has carnal knowledge of a 
girl under 16 years of age is guilty of rape, even if she 
gives her full consent.—COMMONWEALTH Vv. MURPHY, 
Mass., 42 N. E. Rep. 504. 

42. CRIMINAL Law — Receiving Stolen Goods.—On a 
trial for receiving goods consisting of cigars and to- 
bacco, evidence that stolen dry goods were also found 
in defendant’s possession is admissible, where there 
are admissions by defendant that all the goods were 
received from the same persons, at the same time, 
though defendant testified that he received them from 
different persons, at different times.—PEOPLE v. Mc 
CLURE, N..Y., 42 N. E. Rep. 523. 
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43. CRIMINAL Law — Venue — Presumption.—Code, § 
1194, provides that it shall be presumed that the offense 
was committed within the county in which the indict- 
ment charges it to have been committed: Held, that 
where the indictment charged an offense in a certain 
county, but there was no evidence of venue, the pre- 
sumption is that it was committed in the State.—STaTE 
v. LYTLE, N. Car., 238. E. Rep. 476. 

44. DESCENT—Next of Kin.—Civ. Code, § 1386, subd. 6, 
provides that, if decedent leave neither issue, wife, 
father, mother, brother, or sister, the estate shall go 
to the next of kin in equal degrees. Section 1394 pro- 
vides that kindred of the half blood shall inherit equally 
with those of the whole blood in the same degree, un- 
less the inheritance came to the intestate by devise of 
one of his ancestors, in which case all those who are 
not of the blood of such ancestor must be ex- 
cluded from such inheritance: Held that, where 
decedent inherited his estate from his father, the sis- 
ters and brothers of his deceased mother shared 
equally with those of his father.—IN RE PEARSON®S’ Es- 
TATE, Cal., 42 Pac. Rep. 960. 


45. DivoRCE—Custody of Children.—Where a divorce 
was granted to a wife on the ground of extreme cru- 
elty, it was proper to award her the custody of the 
children under 14 years of age, and to allow the others 
to elect which parent they would live with.—HORNING 
V. HORNING, Mich., 65 N. W. Rep. 555. 


46. DIVORCE — Liability for Support of Children.— 
Where the Supreme Colirt granting a divorce was au- 
thorized by Pub. St. ch. 167, § 23, to modify on applica- 
tion, its orders concerning the custody and support of 
the minor children, a woman who has been granted a 
divorce and the custody of the children, without any 
provision for their maintenance, cannot, on the death 
of the husband, recover from his estate for the board 
of the children.—BROWN V. SMITH, R. I., 33 Atl. Rep. 
466. 

47. DIvORCE—Validity of Marriage.—A marriage con- 
summated between the plaintiff in a divorce suit and a 
third person 16 days after the decree of divorce was en- 
tered, but after the said decree became final, will not 
be pronounced void simply upon the ground that the 
statute declares that it shall be unlawful for either 
party to such suit to marry until the expiration of six 
months from the entry of the decree of divorce.—CONN 
v. CONN, Kan., 42 Pac. Rep. 1006. 


48. EJECTMENT — Title to Support—Public Lands.— 
Under Rev. St. U. S. § 2269, providing for the issuance 
of the patent to the heirs of a pre-emptor dying with- 
out having consummated his claim, the grantee of 
such a pre-emptor cannot, in ejectment, recover from 
the heirs to whom the patent is issued.—TENNESSEE 
CoaL, IRON & RAILROAD CO. v. TUTWILER, Ala., 18 
South. Rep. 668. 

49. ELECTION OF REMEDIES.—On the insolvency of 
the buyer, the fact that the seller sues out a writ to re- 
plevin the goods sold, where he discontinues the pro- 
ceeding without trial, and pays the trustee of the in- 
solvent the value of the goods replevied, does not 
estop the seller from claiming from the insolvent’s 
estate payment for such goods.—BOLTON MINES Co. v. 
STOKER, Md., 33 Atl. Rep. 491. 

50. EMINENT DOMAIN — Damages. —In an action 
agaimt arailroad company for the unauthorizedap- 
propriation of lanc, the measure of damages is the 
market value of the land taken at the time it was en- 
tered, and the damage to the remainder of the tract 
from the appropriation.—GREELEY, 8. L. & P. Ry. Co. 
Vv. YOUNT, Colo., 42 Pac. Rep. 1023. 

51. EMINENT DOMAIN — Legislative Authority.—Ex- 
press legislative power is necessary to authorize the 
condemnation of private property for public use, and 
statutes claimed to confer such power must be strictly 
construed.—UNITED STATES Vv. RAUERS, U. S. D. C. 
(Ga.), 70 Fed. Rep. 748. 

52. EQuITY—Suit between Non-residents.—A bill by a 
resident of New Hampshire to have a simple contract 
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claim against a resident of Pennsylvania Satisfied oy 
of his interest in a partnership, the assets of which, wi 
few exceptions, are in Pennsylvania, where its 
pal business is carried on, and where one of the 
two partners lives, should be dismissed, it ap 
that complete justice cannot be done in Massach 
that the amount involved is small, that the defend. 
ants will be subjected to great and unnecessary @, 
pense and inconvenience, and that many and grea 
difficulties surrounding the investigation wilj be 
avoided, without especial hardship to plaintiff, if suit 
be brought where the debtor defendant lives an 
where personal service can be had on him.—Nanioyy 
TELEPHONE MANUF’G CO. Vv. DUBOIS, Mass., 4 ¥, 
Rep. 510. 

53. ESTOPPEL — Acquiescence.—Where the seller g 
property, sold to a dealer therein on condition thy 
the title shall not pass unless notes given for the pur. 
chase price are paid, stands by and permits the buyer 
to sell the property to an innocent purchaser, withog 
disclosing his lien for the purchase price, he is @ 
topped to afterwards assert his lien.—MILLER vy, Ross, 
Mich., 65 N. W. Rep. 562. . 

54. ESTOPPEL —In Pais.—The fact that a marrid 
woman, a sole trader, does business under the nam 
“Smith & Co.,” and that, in ordering goods, she an 
her son, who managed the business for her, usedth 
expression “we,” and that she, when asked by th 
salesman selling her the goods who her partners wer, 
auswered that ‘‘my creditors are my partners,” and, 
when asked why she did business in that name, m 
swered “That is my business,” as a matter of law, dow 
not estop her to deny that she was doing business aga 
partnership, so as to enable her to claim personal & 
emptions in the property used in the _ business- 
SMITH V. Brown, Ariz., 42 Pac. Rep. 949. 

55. EVIDENCE—Declarations of Wife.—On a trial of 
right of property between a wife and an execution 
creditor of her husband, declarations of the wile 
claiming title by sale from the husband made priorto 
the execution levy, wherever made, are admissibles 
part of the res geste.—LARKIN V. BATY, Ala., 18 South. 
Rep. 666. 

56. EXECUTION—Return.—Though a sheriff's retum#s 
dated Sunday, it may be shown by the clerk's enty 
and the indorsement on the writ that the return wi 
made the Saturday preceding.—MCCOMBER V. WRIGHT, 
Mich., 65 N. W. Rep. 610. 

57. FEDERAL CourTs—Jurisdiction—Enjoining Crim 
nal Proceedings.—A federal court has no jurisdictionia 
equity to enjoin State, police and judicial! officials from 
commencing or prosecuting criminal proceedingsia 
the courts of the State, under the laws thereof, though 
such laws are alleged to be in violation of the constitt 
tion of the United States.—RHODES & JACOBS MFG. 00 
v. STATE OF NEW HAMPSHIRE, U. S.C. C. (N. H),2 
Fed. Rep. 721. 

58. FRAUDULENT CONVEYANCE.—The conveyance byt 
debter of all his real and personal estate to a truste, 
to be held in trust, with directions to pay & claim 
which the trustee himself held against the grantot, 
and also the claims of certain other creditors, outé 
the rents and profits and out of the proceeds of tie 
sale thereof by the trustee, but which sale cannotht 
made without the consent in writing of the grantot, 
will be set aside as fraudulent at the instance of judg 
ment creditors, who have not been provided for in 
such conveyance, because it hinders and delays the® 
in the collection of their just demands; but such oh 
veyance will be sustained so far as it provides ase 
rity for trust moneys in the hands of the grantor, whieh 
may be enforced by cross-bill.—RICHEY V. CARPENTE 
N. J., 33 Atl. Rep. 472. 

59. GARNISHMENT—Payment as Defense.—In garnish 
ment, plaintiff having alleged a sale by defendant to 
garnishee shortly before commencement of the Pi 
ceedings, garnishee, who relies on payment asa de 
fense, has the burden of proof.—WILLIS V. HOLMES, 
Oreg., 42 Pac. Rep. 989. 
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#0, HicHWAY—Establishment.—Members of a town- 
ship board, who heard a proceeding to establish a 
highway on the merits, and decided the necessity for 
the highway, and awarded damages, were disqualified 
to sit on the hearing of a subsequent proceeding to es- 
tablish the same highway, after the quashing ofthe 
former proceeding.—LOCKE V. HIGHWAY COMM'SSIONER 
or WroMING TP., Mich., 65 N. W. Rep. 558. 


1. HOMESTEAD—Allotment to Widow and Children. 
_Where a homestead is assigned to the widow and 
minor children of decedent, the provision for the 
widow will be deemed surplusage.—FORMEYDOUVAL V. 
ROCKWELL, N. Car., 23S. E. Rep. 488. 


2. INJuNCTION—Preliminary Injunction.—A prelimi- 
nary injunction will not issue where complainant’s 
right thereto rests upon an unsettled question of law. 
—NewakkK & H. R. CO. V. NEW JERSEY TRACTION CoO., 
N.J., 33 Atl. Rep. 475. 

63. INSURANCE—Notice of Loss—Authority of Agent.— 
The local agents of the insurance company who issued 
the policy had authority to accept applications for in- 
surance, to fix the rate of ineurance, fill up, counter- 
sign and issue the policies (which they received from 
thecompany, signed by its general officers,, and col- 
lectthe premiums. There was no evidence that they 
were clothed with any apparent authority other or 
greater than their actual authority: Held, that it was 
not within the scope of their authority to accept or 
waive notice of loss.—ERMENTRAUT V. GIRARD FIRE & 
Marine Ins. CO. OF PHILADELPHIA, Minn., 65 N. W. 
Rep. 635. 

64, INTOXICATING LIQUORS — Liquor License — Pay- 
ment.—Though Rev. St. § 1549, providing that a liquor 
license shall not be issued till the license fee is paid, 
does not require that the fee shall accompany the ap- 
plication, one who,on applying for a license, paysa 
portion of the fee, and opens his saloon, cannot, ona 
license being denied and his saloon closed because of 
his failure to pay the balance, recover the amount 
paid.—HaGuE v. CITY OF ASHLAND Wis., 65 N. W. Rep. 
508. 

6. INTOXICATING LIQUORS—Maintenance by Wife of 
Liquor Nuisance.—W here a wife kept in her husband's 
house liquors for sale in violation of law, the husband 
isliable for maintaining a liquor nuisance, if he had 
knowledge of the fact of her intent, unless he used 
reasonable means to prevent her from carrying out 
such intent.—COMMONWEALTH V. WALSH, Mass., 42.N. 
E. Rep. 500. 

66. JUDGMENT BY DEFAULT.— Where three persons are 
sued as partners, and judgment is asked ‘‘against said 
defendants,” and two of them suffer default, and the 
other answers denying that he was a member of the 
firm, judgment may be entered against those in de- 
fault, though it is rendered in favor of the other, under 
Code Civ. Proc. § 578, providing that judgment may be 
given for or against one or more of several defendants. 
~BalLEY LOAN Co. v. HALL, Cal., 42 Pac. Rep. 962. 


6]. LANDLORD AND TENANT—Assigument of Lessee’s 
Covenant.—A covenant by two lessees not to assign 
the lease, or permit an assignment thereof to be made, 
by bankruptcy or otherwise, for breach of which the 
lessor retained the right of re-entry, was not broken 
by an assignment of the undivided half interest of one 
of said lessees to his assignee in insolvency.—RANDOL 
Y. ScoTT, Cal., 42 Pac. Rep. 976. 


68. LiIBEL—Evidence.—In a prosecution for libel ona 
candidate for public office, the evidence upon which 
the publication was made is admissible to rebut malice. 
~PEOPLE V. GLASSMAN, Utah, 42 Pac. Rep. 956. 

69. LiBEL—Privileged Communications—Public Office. 
~A publication by a newspaper of the fact that certain 
Persons had refused to sign the official bond of a pre- 
ceding county treasurer, if plaintiff, who was at the 
time a nominee for the office, was appointed his dep- 
uty, with the comment that such persons did not wish 
tobe held in any wav responsible for the public funds 
it plaintiff had any share in the handling of them, as a 








matter of law, is not libelous.—DUNNEBACKE V. TRIB- 
UNE PRINTING CO., Mich., 65 N. W. Rep. 583. 

70. LIFE INSURANCE — Conditions—Evidence.—In an 
action on a life insurance policy conditioned on in- 
sured being in good health at the time of the delivery 
of the policy, it appeared the policy was delivered on 
Tuesday; that on the preceding Saturday night in- 
sured was not feeling well, and took medicine; on 
Monday she had some disturbance of the bowels; on 
Tuesday and Wednesday she was about the house do- 
ing her household work, resting occasionally; on Fri- 
day inflammation of the bowels set in; on Saturday 
she was seriously ill, and died the following Tuesday: 
Held, that it was a question for the jury whether in- 
sured was in good health when the policy was deliv- 
ered.—PLUMB V. PENN MOT. LIFE INS. Co., Mich., 65 N. 
W. Rep. 611. 

71. LIFE INSURANCE — Scaling Agreement — Assign- 
ment.—An agreement between an insurance company 
and the insured and the beneficiary in a life policy for 
a scaling down of the amount named in the policy is 
binding om an assignee of the policy.—LEONARD V. 
CHARTER OAK LIFE Ins. Co., Conn., 33 Atl. Rep. 511. 

72. MANDAMUS TO MAYoR—Claim to Municipal Office. 
—Mandamus will lie to compel a mayor who, by statute, 
is made the presiding officer of the common council, to 
recognize the claim of one who has been appointed by 
the council to filla vacancy therein, and to allow him 
to discharge the duties of councilman, there being no 
adverse cluimant to the office.—SWINDELL V. STATE, 
Ind., 42 N. E. Rep. 528. 

73. MARRIED WOMEN—Exemptions.—Gen. St. p. 695, 
§ 6, authorizes a married woman to carry on business 
on her own account, as if she was sole. Section 1866 
provides that working horses used in business by one 
not a head of a family shall be exempt from execution: 
Held, that where a married woman carries on business 
on her own account, a horse used by her therein is ex- 
empt, though her husband is entitled to exemptions as 
the head of the family.—ScoTT Vv. MILLS, Colo., 42 Pac. 
Rep. 1021. 

74. MARRIED WOMEN—Personal Injuries—Damages.— 
Where the statute enables a married woman to use her 
time for the purpose of earning money on her separate 
account, the impairment of her capacity to labor may 
be considered as an element of damages in an action 
by her for personal injuries.—HARMON V. OLD COLONY 
R. Co., Mass., 42 N. E. Rep. 505. 

75. MASTER AND SERVANT—Defective Machinery.—In 
an action by a brakeman for injuries received in coup- 
ling cars, alleged to have been due tothe defective con- 
dition of the draught irons on the car, the mere evi- 
dence that the draught irona were out of order after 
the accident is not sufficient to show that they were so 
out of order when the cars were inspected, where there 
is evidence that at the time of the coupling the cars 
came together with sufficient force to have caused the 
defect.—PERRY V. MICHIGAN CENT. R. Co., Mich., 65 N. 
W. Rep. 608. 

76. MASTER AND SERVANT—Defective Machinery—Un- 
skilled Employee.—A mill owner is not liable for in- 
jury to an employee in operating a saw, because of the 
absence of a guard in front thereof to prevent boards 
from flying forward, the machine, which was one of 
the best make, and in good condition, not being con- 
structed with a view to having such guard.—ARIZONA 
LUMBER & TIMBER CO. v. MOONEY, Ariz., 42 Pac. Rep. 
952. 

77. MASTER AND SERVANT—Injury—Contributory Neg- 
ligence.—Where an employee has worked for 12 years 
in sawnills, and is injured by reaching through a hole 
to get the end of a chain lying within three inches of a 
revolving saw, where the danger is obvious, he is 
guilty of contributory negligence, and cannot recover 
for injuries received.—SCH LTZ Vv. C. O. THOMPSON 
LUMBER Co., Wis., 65 N. W. Rep. 498. 

78. MASTER AND SERVANT—Injury — Defective Ma- 
chinery.—Where a railroad company makes no pro- 
vision for inspection of locomotives except by en- 
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gineers, and an accident occurs to a brakeman from a 
defective pushbar on an engine known to the engineer 
before starting on the trip, it is a question for the jury 
whether the engineer does not occupy such relation to 
the company that notice to him is notice to the com- 
pany.—MCDONALD vy. MICHIGAN CENT. R. Co., Mich., 65 
N. W. Rep. 597. 

79. MASTER AND SERVANT — Negligence—Assumption 
of Risk.—Where there was evidence that defendant’s 
superintendent knew ofa loose stone over tbe place 
where he set plaintiff at work, and that he made an 
unsuccessful attempt to dislodge it, and that he told 
plaintiff of that fact, and that the place was safe, but 
tbe stone fell upon plaintiff, the question of defend- 
ant’s negligence and plaintiff's want of due care were 
for the jury.—BuURGESS v. DAVIS SULPHUR ORE CO., 
Mass., 42 N. E. Rep. 501. 

80. MASTER AND SERVANT — Railroad Companies— 
Safety of Track.—In an action against a railroad com- 
pany for the death ofa brakeman, it was error to 
charge that if defendant did not provide a reasonably 
safe track, and keep the same in repair, and that if the 
want of repair was the cause of the accident, plaintiff 
should recover, as, if the track, as originally built, was 
safe, the only duty defendant owed deceased was to 
exercise reasonable care to see that it continued safe. 
—ANDERSON Vv. MICHIGAN CENT. R. CO., Mich., 65 N. 
W. Rep. 585. 

81. MECHANICS’ LIENS—For What Obtained.—A con- 
tract to “furnish and deliver” certain articles of wood- 
work fora house, ‘‘all prepared,” though it neces- 
sitates special manufacture, is not an “agreement for 
labor and materials,” nor does it create adebt ‘‘for 
labor” (Pub. St. ch. 191, §§ 1,2), soas to entitle the 
party furnishing the woodwork to a mechanic’s lien 
therefor.—TRACY V. WETHERELL, Mass., 42 N. E. Rep. 


- 497. 


82. MECHANIC’s LIEN—Mortgage—Priority.—Rev. St. 
§ 3314, provides that every person who, as principal 
contractor, furnished any materials for a building, or 
any machinery so constructed asto become a part of 
the freehold, shall have a lien thereon, and on the in- 
terest of the owner of such building and machinery in 
the land; and that such lien shall be prior to any other 
liea which originates subsequent to the commence- 
ment of the construction of such building and ma- 
chinery: Held, that the lien forthe machinery fora 
millis prior tothe lien of a mortgage given after the 
erection of the building was commenced, the ma- 
chinery being contracted for before the mortgage was 
made, but furnished afterwards.—VILAS V. MCDONOUGH 
MANUF’G Co., Wis., 65 N. W. Rep. 488. 

83. MORTGAGE — Presumption.—A lapse of 20 years 
after a mortgage has become due, within which there 
has not been either payment or demand of the princi- 
pal or interest, or part thereof, or entry by the mort- 
gagee into possession of the mortgaged premises, will 
raise a presumption that the mortgage has been sat- 
isfied, though in fact it be not paid.—STIMISs Vv. STIMIS, 
N. J., 33 Atl. Rep. 468. 

84. MORTGAGE—Retaining Possession of Chattels.—A 
mortgage embracing real estate and a stock of mer- 
chandise, with permission to the mortgagor to retain 
and sellthe goods inthe usual course of trade, with- 
out accounting to the mortgagee forthe proceeds, is 
void as to creditors of the mortgagor to the extent of 
the merchandise. — ROGERS V. MUNNERLYN, Fla., 18 
South. Rep. 669. 

8. MORTGAGE FORECLOSURE—Limitation of Actions. 
—When, after a default in a mortgage, the mort- 
gagee in apparent good faith makes a void fore- 
closure, and, after the year to redeem, the pur- 
chaser at the foreclosure sale takes possession under 
color of the foreclosure proceedings, he is a mortgagee 
in possession, and entitled to allthe rights of sucha 
mortgagee, whether he took possession with or with- 
out the consent, either express or implied, of the 
mortgagor.—BACKUS V. BURKE, Minn., 65 N. W. Rep. 
461. 





86. MUNICIPAL CORPORATIONS—Building Comm 
—The majority ofa town building committee ACting ip 
dividually cannot set aside the action of the comm 
asa whole, reserving the right to reject all bids for the 
construction of the building.—MURDOUGH y, Towng 
REVERE, Mass., 42 N. E. Rep. 502. 

87. MUNICIPAL CoRPORATIONS—Powers.—A municipg 
corporation can exercise only such powers ag an 
granted to it in express terms, or those necessarily @ 
fairly implied in or incident to the powers expresaly 
granted, or those that are essential and indispeng. 
ble, not simply convenient, to the declared Objects ang 
purposes of the corporation. Any fair, reasonable 
doubt concerning the existence of the power jg te 
solved by the courts against the corporation.—Jigg 
SONVILLE ELECTRIC LIGHT CO. v. CITY OF JACKggR 
VILLE, Fia., 18 South. Rep. 677. 


88. MUTUAL BENEFIT INSURANCE — Non-payment @ 
Assessments.—A forfeiture will not be enforced uniey 
itis clearly demanded by the established rules gor. 
erning the construction of written agreements, andy 
violation of the precise condition of the contrag, 
Courts will construe a contract of insurance liberally, 
so as to give it effect, rather than make it void; a 
conditions which create forfeitures will in case g¢ 
doubt be construed most strongly against the insurer, 
and only a stern legal necessity will induce such aco 
struction as will nullify the policy.—ELLIorTT?T v. Grip 
LODGE A. O. U. W. OF Kansas, Kan., 42 Pac. Rep. 10, 


89. NEGLIGENCE—Risk — Contributory Negligence- 
Where water froze upon the tracks, causing thede 
railment of acar, and killing an employee, the que 
tion of defendant’s negligence, in not foreseeing the 
danger and providing adrain, is, on conflictingey 
dence, forthe jury.—BALHOFF V. MICHIGAN CENT. —. 
Co., Mich.,65 N. W. Rep. 593. 


90. NEGLIGENCE — Damages — Proximate Canse- 
Damages to goods in a storehouse, caused by rain com 
ing in through a defectively constructed window, an 
not too remote to be recouped in an action for the 
price of the window.—KREBS MANUF’G Co. VY. Brows, 
Ala., 18 South. Rep. 659. 

91. NEGLIGENCE — Natural Gas — Injury to Shade 
Trees.—Where there was evidence to show that the 
death of plaintiff's shade trees near defendant’s nat 
ural gas mains was coincident with the leakage ofa 
large amount of gas, and that after the mains werer 
calked there was a renewed growth of vegetation, & 
verdict for plaintiffs will not be disturbed on appeal, 
though there was other evidence to show that thein- 
jury tothe trees was not caused in the manner 
leged.—EVANS V. KEYSTONE Gas Co., N. Y., 42N. B 
Rep. 513. 

92. NEGLIGENCE — Obstructing Street — Injury- 
Where the piling of lumber by defendant in a street 
alleged to have been the cause of plaintiff's injury, itis 
not error to charge that failure to comply with @ 
ordinance is negligence, and that if defendant was ob 
structing the street in the manner alleged, in viol& 
tion of an ordinance, it was negligence.—MCKONEY. 
SANTA CLARA VALLEY MILL & LUMBER CO., Cal., 42 Pat. 
Rep. 980. ; ; 

93, NEGOTIABLE INSTRUMENT — Accommodation It 
dorser—Discharge.—An accommodation indorser ona 
note secured by mortgage of the maker is discharged 
by application of the security without his knowledge 
to other purposes, he being a surety.—PRIcE Coum! 
BANK V. MCKENZIE, Wis., 65 N. W. Rep. 507. 


94. NEGOTIABLE INSTRUMENT — Indorsement Note- 
An indorsement in the following words, upon ® 
promissory note payable to the order of a 0 
payee: “For value received, hereby assign and coh 
vey the within bond, together with all interest inané 
all rights under the deed securing the same, to without 
recourse,”—though signed by the payee, does not past 
out of him the title of the note, nor deprive him of thé 
right of bringing an action thereon in his own nam 
—DANIEL V. ROYCE, Ga., 23 8S. E. Rep. 493. 
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%. NEGOTIABLE INSTRUMENTS — Negotiability.—A 
pote is not rendered non-negotiable because of an in- 
dorsement thereon of a statement by the maker of the 
yalue of the property owned by him.—HUDSON Vv. Em- 
yons, Mich., 65 N. W. Rep. 542. 

%. OFFICERS—Recovery of Salary Paid in Excess.— 
Where illegal payments of salary are made to a State 
officer on account of the act under which the payments 
were made being unconstitutional, money so paid, 
though paid under a mistake of law, may be recov- 
ered, a8, the act of the officer in making the payment 
being beyond the scope of his duty, the State is not 
pound thereby.—ELLIs v. BOARD OF STATE AUDITORS, 
Mich., 65 N. W. Rep. 577. 

97, PARENT AND CHILD—Services of Child—Compen- 
sation.—Where the services of a child to a father and 
mother, who are infirm, are rendered and accepted 
with the understanding that they are to be paid for by 
the father, a claim for the services is enforceable 
against his estate.—SAMMON V. WOOD, Mich., 65N. W. 
Rep. 529. 

9. PARTITION—Chancery Court.—Under Code 1886, § 
382, giving the chancery court concurrent jurisdiction 
with the probate court of suits for the sale and parti- 
tion of property held by tenants in common, the 
chancery court has no jurisdiction of a suit for sale of 
land for partition, when defendants are in possession 
undera deed from a grantor, who is claimed to have 
perfected title by adverse possession as against the 
complainants.—DAVIS V. BINGHAM, Ala.,18 South. Rep. 
660. 
9. PARTNERSHIP— Dissolution by Insolvency.—In the 
absence of fraud, a solvent partner could, on the dis- 
solution of the partnership by the assignment of his 
insolvent copartners, mortgage the entire property of 
the partnership to a creditor of the firm, without ren- 
dering himself liable to the other partners for the dif 
ference between the actual value of the firm property 
and the amount for which it was sold under the mort- 
gage.—-THOMPSON V. NOBLE, Mich., 65 N. W. Rep. 
563. 


10. PARTNERSHIP—Settlement and Accounting.—On 
an issue as to whether there was such a settlement be- 
tween partners as would sustain an action at law by 
one against the other for a share of firm money col- 
lected by the latter, it was error to charge that “where 
one makes out an itemized statement of his ac- 
counts with another, and mails or hands him acopy, 
and such person retains the same, making no objec- 
tion thereto, then, in law, it constitutes a settlement of 
the accounts between them.”—ROSE V. BRADLEY, Wis., 
ON. W. Rep. 509. 

101. PARTNERSHIP CONTRACT.—A contract between V 
andG, trading as the S M Co., of the first part, and B, 
of the second part, recited that whereas the first par- 
ties were desirous of securing additional capital, and 
the second party was willing to contribute the amount 
desired on the terms that V shall be the general man- 
ager at $15 per week, “and then, after the payment of 
allexpenses in conducting the business of the com- 
pany, the parties of the first part agree to pay to the 
party of the second part, for the use of the said $2,000, 
a2 amount equal to one-third of the net profits arising 
out ofthe business:” Held, that such contract did not 
make B, a partner.—THILLMAN V. BENTON, Md., 33 Atl. 
Rep. 485. 

12. PAYMENT IN SPECIFIC PROPERTY — Money De- 
mande-Where a party agreesto pay for services ren- 
dered in some specific articles of property, and upon 
demand refuses to deliver the property, his obligation 
is thereby converted into one for the payment of 
money.—-NEw YORK NEWS PuB. CO. Vv. NATIONAL 
STEAMSHIP Co.,N. Y., 42 N. E. Rep. 514. 

18. PLEDGE OF CORPORATE STOCK—Right to Divi- 
dends.—Where stock of an incorporated company is 
Dledgea by the owner as collateral security for the 
Payment of a debt, the pledgee is, as a general rule, 
entitled to collect and receive the dividends thereon, 
Unless this right is reserved by the pledgor at the time 





the pledge is made.—GUARANTEE CO. OF NORTH AMER- 
1cA V. EAST ROME TOWN OO., Ga., 238. E. Rep. 503. 

104. PROCESS—Abuse of—Pleading.—In an action for 
abuse of process in having plaintiff arrested in order 
to compel him to pay defendant’s claim from prop- 
erty exempt from execution, an allegation in the com- 
plaint that defendant’s affidavit for the warrant al- 
leged that the plaintiff was about to “remove” him- 
self from the State sufficiently shows that plaintiff was 
a resident of the State atthe time defendant sued out 
the warrant for his arrest.—LOCKHART V. BEAR, N. 
Car., 23 8. E. Rep. 484. 

105. Process—Service by Publication—Decree in Di- 
vorce—Validity.—In divorce proceedings, where con- 
structive notice is attempted, if there is a failure to 
pursue the essential requirements of the statute, the 
decree rendered upon such illegal constructive serv- 
ice is void as to parties who have not appeared or 
pleaded in the case.—SHRADER V. SHRADER, Fla., 18 
South. Rep. 672. 

106. RAILROADS—Injuries to Employees—Assumption 
of Risk.—A brakeman cannot recover for injuries to 
his hand in coupling cars while holding up the draw- 
bar, through defects in the coupling, where he had 
been in the empioy of the defendant for sometime, and 
had daily adjusted such drawbars, which were in com- 
mon use on defendant’s road.—SECORD V. CHICAGO & 
M. L. 8. R. Co., Mich., 65 N. W. Rep. 550. 

107. RAILROADS—Occupation of Private Land—Dam- 
ages.—A tenant in common, to whom his cotenants 
have assigned all their interest in demands against a 
railroad company for the occupation of land for rail- 
road purposes without purchase or condemnation, 
may recover of the railroad the entire demand for 
damages.—TUCKER V. CHICAGO,S8T. P. M. & O. Ry. Co., 
Wis., 65 N. W. Rep. 515. ° 

108. RAILROAD COMPANIES — Street Railway—Fran 
chise.—The franchise ofa street-railway company to 
operate its road and use the streets of a city is de- 
rived from the legislature, through its charter, and 
not from the municipal corporation, though the con- 
sent of the latter be required to the exercise of its au- 
thority. Such franchise, upon acceptance by the 
company, becomes a contract, inviolable and irrevo- 
cable; and the consent of the municipality, when once 
given, cannot, in the absence ofa statute authorizing 
its withdrawal, be withdrawn, either as to streets 
actually occupied or as to streets included within the 
general plan of the company’s routes, which it intends 
in good faith to complete.—AFRICA V. BOARD OF MAYOR 
AND ALDERMEN OF CITY OF KNOXVILLE, U. 8S. C. C. 
(Tenn.), 70 Fed. Rep. 729. 

109. RAILROAD COMPANIES — Trespasser on Train.—A 
party who, on the invitation of the brakemen of a rail- 
way freight train, who have no authority to receive 
passengers or collect their fares, takes passage in an 
exclusively freight car, loaded with freight, paying to 
the brakemen less than the regular fare, is not a pas- 
senger, and the railway company owes him no duty as 
such.—JANNEY V. GREAT NORTHERN RY. Co., Minn., 65 
N. W. Rep. 450. 

110. RAILROAD FORECLOSURE — Receivers—Payment 
of Unsecured Debts.—There is no fixed and inflexible 
rule in respect to the allowance, out of the earnings of 
a railroad in the hands ofa receiver, of unsecured 
claims for current debts, but each case is largely gov- 
erned by its own circumstances. Such allowance does 
not depend on any fixed rule as to the time when the 
debts were contracted, nor upon the order appointing 
receivers. Where there has beena diversion of cur- 
rent income from the payment of current debts to the 
payment of interest on a mortgage, orthe making of 
permanent improvements, there should bea restora- 
tion, to the extent ef such diversion ; and independently , 
of diversion, debts may be preferred which are in- 
curred for labor and supplies necessary to keep the 
road a going concern, or which grow out of indispensa- 
ble business relations. —WoOoD Vv. NEW YORK & N. E. R. 
Co.,U. 8. C. C. (Mass.), 70 Fed. Rep. 741. 
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111. REFERENCE — Appointment of Referees.—Where 
the appointment of two referees is agreed upon by the 
parties, instead of one or three, as required by statute, 
and the parties appear before them, and submit all 
their matters, an objection cannot be raised, whena 
confirmation of their report .is asked, that the ap- 
pointment of two referees was improper.—SHEPHERD 
Vv. SHEPHERD’S ESTATE, Mich., 65 N. W. Rep. 580. 


112. REFERENVE — Report of Referee.—Under Code 
Civ. Proc. § 993, providing that, upon the trial of an is- 
sue of fact by a referee, a refusal to make any finding 
whatever upon a question of fact, where a re- 
quest to find is made, or a finding without any 
evidence tending to sustain it, is a ruling upon a ques- 
tion of law, itis not necessary that a party requesta 
finding of fact, in orderto havethe finding as made, 
reviewed, as to the sufficiency of evidence to sustain 
it.—RAABE V. SQUIER, N. Y., 42 N. E. Rep. 516. 


113. REPLEVIN — Affidavit.—In replevin the fact that 
inthe copy of plaintiff’s affidavit, left in service, his 
signature at the end was omitted, the jurat stating that 
the affidavit was subscribed and sworn to by plaintiff, 
is not ground for abatement.—MaATTHAI v. CAPEN, 
Conn., 33 Atl. Rep. 495. 


114. RES JUDICATA — Divorce — Alimony—Parent and 
Child.—A father is not liable for necessary medical at- 
tendance furnished his infant child while inthe cus- 
tody of its mother, who had left the father’s ;house 
without cause.—HYDE V. LEISENRING, Mich., 65N. W. 
Rep. 536. 

115. SALE — Delivery.—Under an agreement whereby 
the vendor of certain staves was to deliver the same at 
arailroad depot, where they were to be inspected and 
culled by the vendee, there was no delivery under the 
contract until the staves were culled and accepted at 
the place designated.—COLE v. BRYANT, Miss., 18 
South. Rep. 655. 

116. SALE—Implied Warranty of Title.—One who, on 
recovering judgment in an action in which he {has at- 
tached a judgment held by the defendant against a 
third person, agrees with another to bid in, at his risk, 
the judgment at execution sale for the full amount of 
his own judgment, and transfer the title so obtained to 
such other forthe amount of his judgment and costs 
of execution sale, impliedly warrants a valid title to 
the judgment so bid in.—FLANDRUW V. HAMMOND, N. 
Y., 42 N. E. Rep. 511. 

117. SALE — Rescission by Vendor.—The fact that the 
vendee was insolvent when he purchased the goods, 
and that shortly thereafter he failed in business, did 
not entitle the vendor to rescind the contract and re- 
cover the goods, where the vendee purchased in good 
faith, with intent to pay the price.—ILLINOIS LEATHER 
Co. Vv. FLYNN, Mich., 65 N. W. Rep. 519. 

118. TAXATION — Excuse for Non-payment.—Where 
the landowner applies in good faith tothe treasurer 
to pay his taxes, and receives a statement, and pays 
accordingly, and afterwards the land is returned and 
sold for taxes in arrear when such statements was fur- 
nished, the sale is invalid.—BrRax & CHOATE LAND Co. 
v. NEWMAN, Wis., 65 N. W. Rep. 44. 

119. TAXATION—Municipal Corporations—Public Im- 
provements.—Where the city charter requires assess- 
ments for public improvements to be made in propor- 
tion to the benefits secured thereby, an assessment of 
the cost of street grading in proportion to the frontage 
of the property on the improvement made, without an 
actual view of the property, is invalid.—HAYEs y. 
DowuGLas Country, Wis.,65N. W. Rep. 482. 

120. TAxXES—Irregularities in Assessment.—One can- 
not complain that the assessment of a t#x was made in 
the name of the wrong person, or of any other irregu- 
larity which the board of review might have corrected, 
had application been made to it at the proper time.— 
HINDS V. TOWNS@IP OF BELVIDERE, Mich.,65 N. W. 
Rep. 544. 

121. TRESPASS—By Whom Maintainable.—A vendee 
in a land contract, having neither the actual nor con. 
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structive possession of the land, cannot sue for a trey. 
pass to the land.—GaTEs Vv. COMSTOCK, Mich., 65, y, 
Rep. 544. 

122. TROVER BY PURCHASER—Superior Title in Third 
Person.—In trover by a purchaser at execution Saie, 
where it appeared that, as against defendant, Plaintig 
acquired title and right to possession by the sale, by 
had not obtained actual possession, which was inde 
fendant, defendant may defeat recovery by showing 
that the execution debtor had an outstanding titlety 
the property superior to plaintiff’s, because of anjy. 
regularity in the sale.—MOREY V. HOYT, Conn., 3 Ati, 
Rep. 496. 

123, VENDOR AND PURCHASER—Lega! Title.—The cop. 
veyance by a vendor in a contract for the purchage 
and sale of land of the legal title to a third party, sup. 
ject to the contract, did not of itself operate as an agg. 
signment of the contract, so as to permit a recoy 
thereon by the grantee.—O'BRIEN V. EVANS, Mich.,6 
N. W. Rep. 571. 

124. VENDOR AND VENDEE—Agreement to Convey 
Land.—Defendant’s intestate agreed that if plaintif 
would pay a certain sum toward the building of 
house on a lot belonging to the former, and superin. 
tend the erection of the house, she would convey to 
him a half interest in the house and lot. The inte 
tate thereafter incumbered the property by a deedof 
trust to another person: Held, that plaintiff, having 
paid the agreed sum and superintended the erection of 
the house, could treat the property as subject toa lien 
in his favor, and by bill in equity have it sold to sat. 
isfy his claim for half its original value.—TOWNSENDY, 
VANDERWERKER, U.S. 8. C., 168. C. Rep. 258. 

125. VENDOR AND VENDEE—Sale of Land—Commis 
sions.—Where three joint owners of land agree that 
two of them may procure a sale thereof, but that 
neither of them shall charge any commission, and one 
of them employs attorneys who are his general legal 
advisors, and they bring about a sale, which the other 
owners ratify by joining in a conveyance, the other 
joint owner, authorized to sell, will not be liable for 
the attorneys’ commissions for the sale, though be 
knew when he joined in the conveyance that they had 
procured it, where he did not know that in procuring 
it they: were acting otherwise than as the attorneysol 
the other, or that they intended to make any charge— 
BROWN V. SCOTT, Wis., 65 N. W. Rep. 499. 

126. VENDOR’S LIEN—Burden of Proof.—The burden 
is on the grantee to show that a vendor’s lien was ndt 
reserved as security for the unpaid purchase price- 
MCLEAN V. SMITH, Ala., 18 South. Rep. 662. 

127. WILLS.—Testatrix devised to her two daughters 
and their heirs a portion of her estate; directing the 
executors to retain therefrom a fund, from the income 
of which certain annuities should be paid, the balance 
of the income to goto the daughters equally, and that 
the executors should hold the same until the deathol 
the last annuitant, or if either daughter should diebe 
fore the last annuitant, then her proportionate share 
of said income should be paid according to her last 
will,or incase of intestacy, to her heirs: Held, that 
both daughters and annuitants being dead, the fund, 
with its accumuiations, should be paid to the estates 
ofthe daughters, in equa! proportions.—JOHNSON ¥. 
WEBBER, Conn., 33 Atl. Rep. 506. 

128. WITNESS—Transactions With Decedent—Officers 
of Corporation.—The testimony of officers or director 
of a corporation, called as witnesses in its behalf inal 
action in which it is a party, is not testimony given by 
the corporation, and consequently is not rendered iD 
competent by the proviso of the supplement to the act 
concerning evidence, approved February 25, 1880, whieh 
declares that a party to an action, in cases where his 
adversary sues or is sued in a representative capacity, 
shall not be permitted to give testimony as to ay 
transaction with or statement by any testator or in- 
testate represented in said action.—NEW JERSEY TROSsT 
& SAFE DEPOSIT CO. Vv. CAMDEN SAFE DEPosIT & TRUS! 
Co.,N. J., 33 Atl. Rep. 475. 
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